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Chapter One 


Introduction: Origins and Purposes 
of the Study 


We see the courts, pre-eminently among 
our public institutions, as steeped in tradition and con- 
servatism. This view reflects our understanding of an 
institution that predates our own political system, and 
whose form and appearance reflect its origins and 
development in medieval times. Courts characteristical- 
ly display a set of formalized relationships, with distinc- 
tive titles, apparel, and physical settings that identify 
both the hierarchical relations among the participants 
and the common obligations that set them apart from 
the rest of the community. 


Yet within the past 25 years, the ways 
our courts are organized have fundamentally changed. 
These changes in court organization contrast with the 
continuing appearance of stability and tradition. As a 
result, the public is largely unaware of how different 
our courts are from what they were a generation ago. 


It is time to take stock of the changes the 
courts have undergone, and consider in light of that 
stocktaking a new generation of proposals that are 
emerging from governments, law reform bodies and 
members of the judiciary themselves. 


The purpose of this study is to assess past 
and proposed changes in the structure of trial courts in 
Canada. Past changes have reduced the number of dis- 
tinct trial courts, both by the merger of different levels 
of courts, and by the pulling together of courts at the 
same level. More recently, a few provinces have uni- 
fied all jurisdiction in particular fields of law within 
a single provincial trial court. The label “unification” 
has come to refer to the general thrust of the current 
generation of structural reforms in Canadian trial courts. 


In theory, a unified trial court is one in 
which all the judicial business of a province is handled 
by a single class of judge within a single trial court. In 
practice, the results of structural reform are much more 
diverse. Examination of jurisdictions which have 
moved earlier or further along the path to unification 
reveals a rich mixture of accomplishments and limi- 
tations, praise and problems. Fundamental change is 
coupled with the persistence of traditional practices that 


reform advocates had hoped to transcend. What has 
emerged is neither the utopia proponents promised nor 
the purgatory opponents feared. Instead, a new array 
of structural issues, coupled with a fresh set of demands 
from society, will provide the basis for the next genera- 
tion of changes in the courts. 


ORIGINS OF THE STUDY 


This report had its origin in a request 
from the Administration of Justice Committee of the 
Canadian Judicial Council for suggestions about 
research that would be useful in assessing proposals 
to unify Canadian trial courts. At the time that request 
was made in March 1990, a number of events had 
placed the issue of a unified trial court at the centre 
of the policy agenda: 


eThe Attorney General of Ontario, then the 
Liberal Government’s Ian Scott, had introduced a 
comprehensive court reorganization package in 
May 1989. The overall proposal was to merge the 
three existing trial court levels (the High Court of 
Justice, the District Court and the Provincial Court) 
into a single Ontario Court of Justice. Legislation 
tabled with the unification proposal would only 
enact “Phase One,” the merger of the High Court 
and the District Court, a step already taken by a 
majority of the country’s provinces. But Scott 
emphasized that “Phase Two,” merging the two 
remaining levels, was government policy and 
would follow soon thereafter. 


Within a week of Scott’s announcement, the 
Law Reform Commission of Canada released its 
Working Paper 59, Toward a Unified Criminal 
Court, endorsing the concept of a single court 

for the trial of criminal offences. The proposal to 
unify jurisdiction in criminal matters was the most 
controversial element of the Ontario court reorga- 
nization package. A few provinces had already 
unified jurisdiction in civil matters and in family 
matters, but no province had a unified criminal 
court. Now the federal Law Reform Commission 


was arguing for its adoption. 


eAt its August 1989 annual convention, the 
Canadian Bar Association agreed to establish a 
Court Reform Task Force, a national Commission 
that would examine proposals for altering court 
structure. Chairing the commission was Justice 
Peter Seaton of the British Columbia Court of 
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Appeal. CBA members’ concern about Ontario's 
Phase Two was instrumental in securing approval 
for creating the Task Force. By 1990, the Task 
Force had taken shape, and August 1991 was 
established as the date for completing its work. 


¢By early 1990, what many observers had labelled 
an Ontario initiative emerged with broader sup- 
port. Scott had won the support of his counter- 
parts from New Brunswick and British Columbia, 
and was lobbying other provincial Attorneys 
General to secure their endorsement for a joint 
resolution in favour of trial court unification. In 
June 1990, a national meeting of provincial minis- 
ters unanimously approved the principle of a uni- 
fied trial court. 


In February 1990, the Executive of the 
Canadian Judicial Council discussed these developments 
and considered what action if any would be appropriate. 
The subject was referred to the Council’s Administration 
of Justice Committee as a matter of urgency, and the 
author of this report was asked for advice about appro- 
priate research. 


The resulting advice was premised on a 
view that the current debate on the advisability of vari- 
ous models of court structure has been dominated by 
theoretical arguments about what would and would not 
happen if the courts were unified. What was needed, 
therefore, was an empirical study that would provide a 
more adequate factual basis to assess the competing 
claims. 


At the same time, any empirical research 
would face significant limitations. Systematic study of 
the relative merits of competing organizational designs 
is extremely difficult, especially when key characteristics 
are not easy to measure. Whether a unified trial court 
will enhance or reduce the quality of justice would be 
difficult to say; our ability to measure “quality” is too 
weak to assess systematically the performance of exist- 
ing courts, let alone estimate the performance of a 
future court. Even with data on more readily meas- 
urable characteristics such as cost, efficiency and 
expeditiousness, it would be difficult to conclude 
that a unified trial court would be more or less costly, 


/ 


efficient or expeditious than its current counterparts. 


Further reflection suggested that part of 
the factual basis on which unified trial courts could be 
evaluated might derive from less systematic but still 
broadly based research on how unified trial courts oper- 
ate in practice. Research with this focus would have 


multiple uses. It could assist members of the Canadian 
Judicial Council and others in evaluating the merits and 
the workability of more unified trial courts. It could 
also provide information to Council members, all of 
whom are chief justices with administrative respon- 
sibilities, on how unified trial courts are administered. 
If governments were to enact legislation to unify trial 
courts, chief justices in the various provinces would be 
called upon to develop the administrative capacity nec- 
essary to operate a larger court. 


From this reasoning emerged the conclu- 
sion that interviews and field work should be conduct- 
ed in provinces that have had the most experience with 
merged and/or unified courts, and in relevant foreign 
jurisdictions. A survey of court systems outside Canada 
suggested that an examination of one-level trial courts 
in the United States would be most useful. 


The Administration of Justice Committee 
recommended that the suggestions be developed into a 
full proposal. The Council requested additional fund- 
ing, and a supplemental appropriation was authorized 
by the Treasury Board in June, so that the study could 
begin in the fall of 1990. 


As the study proceeded, it became clear 
to committee members that the main impact of a pro- 
posal to unify the trial courts would be to unify the 
criminal trial courts. While no Canadian province had 
a unified criminal court to examine, it was possible to 
canvass the opinions and predictions of a variety of 
individuals in the course of the field work (particularly 
in Alberta and New Brunswick). It was also possible 
to examine how the criminal process operated in 
American unified trial courts. The author's earlier 
empirical research on the pace of criminal litigation in 
three Canadian provinces, and interviews conducted 
during August 1990 in London, England, regarding 
operation of the Crown Court could also be brought 
to bear. 


Nevertheless, it is not a purpose of this 
study to make recommendations regarding the wisdom 
of unified trial courts in general or a unified criminal 
court in particular. The absence of recommendations 
does not however mean an absence of analysis, conclu- 
sions or criticism. Any empirical research involves a 
search for patterns that give meaning to the data. To 
the extent that patterns are visible, an effort will be 
made to articulate them. If the study is effective, read- 
ers will be able to draw their own conclusions. Even 
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better, all sides in the current debate will be better 
informed, and perhaps better able to find common 
ground and to anticipate new issues in organizational 
design. 


ORGANIZATION OF THE REPORT 


Chapters Three through Seven constitute 
the core of the report, as they bring together descriptions 
of the three provinces and three states visited during the 
course of the field work, and analyses of the common 
patterns that characterize American trial court unification 
and Canadian reforms in court structure. Before this 
material begins, Chapter Two will set the stage by trac- 
ing the overall structural changes that have occurred in 
Canadian trial courts over the past generation. 


Chapter Eight will examine the current 
operation of a dual system of criminal trial courts, focus- 
ing on issues and criticisms that are part of the debate 
on the unified criminal court. Finally, Chapter Nine will 
examine the historical and jurisprudential foundations of 
the concept of court unification, and link the history 
and theory to developments in Canada, the United 
States, Australia and England. What underlying shifts 
characterize these countries’ approaches to court struc- 
ture? What do the overall directions suggest for 
Canadian trial court policies and practices? 


An annotated bibliography follows the 
text, and is organized by country and province/state for 
easier use. As a result, bibliographical references in the 
text give the author's name and identify the section of 
the bibliography in which the cited work may be found. 
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Chapter Two 


The Context of Court Structural 
Reform 


The current interest in changing the 
structure of our trial courts builds on the three major 
structural reforms of the past 25 years: 


e Merger of superior courts with county and 
district courts, creating a single trial court of 
general and inherent jurisdiction in each province 
where they had previously been two separate and 
distinct trial courts. 


¢ Transformation of local magistrate’s courts, 

once the dispersed third level of trial courts often 
staffed by lay judges, into province-wide systems 
of trial courts with increasingly significant statutory 
jurisdiction. 


¢Creation in particular locations and particular 
provinces of unified family courts, with special- 
ized jurisdiction in family law matters that had 
formerly been divided among different levels of 
trial courts. 


These three developments are well 
known to participants in Canada’s justice system, but it 
is worthwhile summarizing briefly their evolution and 
impact, and using this summary to grasp both the gen- 
eral trends and the distinctive responses visible across 
the country. 


A QUARTER-CENTURY OF COURT REFORM 


At the time these three changes first 
emerged in the 1960's, Canadian courts still reflected 
the structure contemplated by the framers of the 1867 
Constitution Act. The “judicature” provisions of that 
Act, sections 96-101, contemplated a set of superior 
courts and a set of county or district courts in each 
province, with the judges of those provincially-adminis- 
tered courts appointed by the federal government (thus 
the commonly-used terminology “section 96 judge”). 
The superior courts at that time, and as new provinces 
entered confederation over the next 82 years, were cen- 
tral trial courts conceived on the model of the English 
High Court of Justice. Justices had both trial and appel- 


late jurisdiction, and resided in one or perhaps two cen- 
tral locations in the province (from whence they also 
travelled on circuit from time to time) to deal with the 
major civil and criminal cases brought before them. 


District or county courts were decentral- 
ized, especially in provinces where the population was 
more dispersed, as in Ontario, New Brunswick or Nova 
Scotia. County court judges were the local resident 
judges, with a variety of civil, criminal and even nonju- 
dicial responsibilities. County or district judges tradi- 
tionally presided in civil cases involving lower sums 
of money and criminal cases involving less serious 
charges. 


Offences with less onerous penalties, 
and the preliminary stages of criminal proceedings, 
were dealt with by magistrates and justices of the peace, 
who were appointed by the provincial government, and 
often conducted court business on a part-time basis. 


This three-level trial court structure 
characterized all provinces at the time they joined 
confederation (four originally, three more within the 
next decade, two in 1905, and Newfoundland in 1949), 
except the province of Quebec, which never had district 
or county courts, but had a Superior Court whose 
judges resided at a larger number of locations than 
their counterparts in Ontario, British Columbia or other 
provinces. Before the mid-1960’s, reforms did not alter 
the structure of the courts, but instead tended to shift 
jurisdiction down the hierarchy, retaining the smaller 
caseloads of the superior courts, increasing the civil 
jurisdiction of county and district judges, and giving 
magistrates increased jurisdiction in criminal and 
family matters, and sometimes in civil cases now 
termed “small claims.” 


Reforms in court organization were not 
often contemplated. Then as now, neither politicians 
nor the general public saw them as the most pressing 
issues facing the society. Furthermore, structural 
change in the courts was not easy to achieve. Any 
provincial proposal to merge superior and county 
district courts would require concurrent amendments 
to the federal Judges Act, which set out the number 
of judges which could be appointed (and paid) by 
the federal government pursuant to section 90 of the 
Constitution. Any proposal to add to the criminal juris- 
diction of the magistrates or justices of the peace would 
involve amending the federal Criminal Code, (Unlike 
American or Australian states, Canadian provinces lack 
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the authority to create criminal offences or legislate 
procedures in criminal cases.) Thus, any change in 
provincial law governing the organization of the courts 
would require some degree of consensus, lest oppo- 
nents of provincial legislation go to the federal govern- 
ment to fight the changes. 


Merger 
In fact, the first provincial effort to merge 


superior and county courts failed. In 1969, British 
Columbia passed merger legislation, but the federal 


parliament never authorized the necessary amendments. 


The result has been attributed to the intervention of 
the Chief Justice of the Supreme Court, who preferred 
to maintain a smaller central trial court. Thus nine 
provinces had both superior and county/district courts 
until 1973, when merger went into effect in Prince 
Edward Island, easily the country’s smallest province in 
both area and population. That same year, Ontario's 
Law Reform Commission rejected merger over one dis- 
senting vote. [I.E., Part I, Ch. 3] 


Merger became a major national reform 
thrust five years later, when Alberta, New Brunswick 
and Saskatchewan passed legislation within a year of 
one another, creating in each case a single Court of 
Queen’s Bench as a superior court with resident judges 
serving an increased number of trial centres. Opposi- 
tion was most vocal in Alberta, but federal enabling 
provisions moved smoothly through parliament. By 
1980, five provinces had three levels of trial courts 
and five had only two levels. 


Within the next few years, Manitoba 
merged its two section 96 courts, and then Newfound- 
land. In the first two weeks of May, 1989, Ontario and 
British Columbia introduced legislation to create a 
single section 96 court in those provinces. Although 
Ontario opponents took their campaign to Ottawa, 
there was little doubt that a single section 96 court 
would emerge. By the time B.C. and Ontario imple- 
mented their legislation in the summer of 1990, only 
Nova Scotia was left with a system of county courts. 
When that province announced the appointment of a 
commission under former Dalhousie Law Dean William 
Charles that year, there was every expectation that a 
merger recommendation would follow. As anticipated, 
the Commission’s April 1991 report did recommend 
merger, and the provincial government immediately 
announced that it would introduce the appropriate 
legislation. 


In summary, within a 20-year period, 
a two-level system of superior and county or district 
courts that existed in nine out of ten provinces since 
confederation has disappeared. We have gone from a 
time when Quebec's single superior court was unique 
to a time when every province has a single superior 
court. 


Creation of Provincial Courts 


Constitutionally, all superior courts are 
provincial courts — organized, administered and funded 
by the provinces (except for federal payment of the 
salaries and expenses of the judges, reflecting their 
appointment by the federal government). But over the 
past quarter-century, every province has created a sepa- 
rate court called the Provincial Court, with statutory 
jurisdiction including and building upon the work of 
magistrate’s courts and other local courts. This devel- 
opment came even more quickly than merger; it was 
largely completed in less than 15 years. And yet within 
a single generation it has transformed a collection of 
judicial bodies often deprecated as appendages to local 
law enforcement authorities into a set of increasingly 
and thoroughly professional institutions with jurisdiction 
extending well beyond their counterparts in England or 
the United States. 


Ontario’s 1968 Administration of Justice 
Act is usually identified as the landmark statute abolish- 
ing magistrate’s courts and creating a single Provincial 
Court of Ontario staffed by Provincial Court Judges, 
with jurisdiction in criminal, family and juvenile Cater 
Youth Court) matters. The statute, enacting recommen- 
dations from the massive report of Chief Justice James 
C. McRuer’s Inquiry into Civil Rights, [I.E., vol. 2] shifted 
administration of these courts from municipalities to 
the provincial government. Five years later, the major 
reforms undertaken by British Columbia’s Justice Devel- 
opment Commission contained as a key element the 
creation of a provincially administered Provincial Court 
with a professional bench, with legislation modelled 
after Ontario. [Millar and Baar, I.A., ch. 13] 


In fact, Ontario was not the first to replace 
a system of local “police courts”. New Brunswick's 
Provincial Court was created the year before, during the 
period of Premier Louis Robichaud’s equal opportunity 
program. And Quebec’s Provincial Court was created in 
1905, although the statutory courts in Quebec were 
organized much differently than their counterparts 
in the English Canadian provinces. The Quebec 
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Provincial Court was primarily a court with civil jurisdic- 
tion (comparable to the limited jurisdiction of earlier 
county or district courts in English Canada), while 
criminal jurisdiction was in the hands of the Court of 
Sessions of the Peace, also a court with a professional 
bench and a provincial administrative apparatus. 


Once the largest provinces began reorga- 
nizing their magistrate’s courts in the late 1960's, change 
came quickly. By the late 1970's, Nova Scotia was the 
last province to appoint a Chief Judge for its Provincial 
Court, and Newfoundland was the last province to 
name lay appointees (nonlawyers) to its provincial 
bench. When these changes began, the magistrate’s 
courts were at the bottom of a three-level trial court 
structure, often linked more closely to local government 
officials with whom they shared responsibilities (and 
usually also shared physical facilities) than to the other 
two levels of section 96 courts. Now, as the second tier 
in a provincially administered court system, Provincial 
Courts have become an integral part of the judicial 
framework. 


The existence of a Provincial Court in 
every province should not obscure the continued 
existence of fragments of statutory jurisdiction that lie 
outside either of the two levels of trial courts. Nova 
Scotia’s Family Court has retained its unique status as a 
separate group of provincially-appointed judges whose 
court is administered by the provincial Ministry of Social 
Services. Quebec merged its Provincial Court, Sessions 
Court and Youth Court into a single Cour du Québec in 
1988, but has retained a myriad of locally administered 
Municipal Courts (now unique in Canada) whose three 
largest locations also share jurisdiction over certain 
Criminal Code proceedings. Small claims courts have 
an anomalous status in Nova Scotia that makes them 
more closely resemble administrative tribunals. And 
Ontario's Provincial Offences Act (POA) Courts, while 
administratively linked to the Provincial Court, have 
given jurisdiction to lay Justices of the Peace unrivalled 
elsewhere in Canada. 


At the same time, however, these excep- 
tions, driven by the demands of large numbers of low- 
penalty offences and low-dollar civil disputes, are few. 
Given the relatively wide legislative jurisdiction of the 
provinces, it is remarkable that more diverse alternative 
models have not yet emerged. 


Unified Family Courts 


This third area of structural reform has 
thusfar yielded more diverse results. The creation of 
unified family courts — that is, bringing together all 
family law matters in a single court with a single class 
of judges — remains largely incomplete, and is thus 
quite different from the previous two fully-implemented 
reforms. Understanding its limited success will be par- 
ticularly important in examining current issues in trial 
court unification. 


By the mid 1970’s, a concerted effort 
was under way to bring family law disputes into one 
court. Up until that time, the drawing of a line between 
matters within the exclusive jurisdiction of superior 
court judges (divorce and division of property) and 
those that could be assigned to provincially-appointed 
judges (custody and access, child welfare, enforcement 
of child support) had resulted in different elements of a 
dispute involving the same adversaries being adjudicat- 
ed in two different courts. As the reform of substantive 
family law expanded in the 1970's and 1980's, deficien- 
cies of the split jurisdiction were decried by academic 
experts, federal and provincial law reform commissions, 
and family law practitioners. 


Unlike either merger or the creation of 
Provincial Courts, which were entirely provincial initia- 
tives, unified family courts owed their development 
to federal government efforts as well. By the late 
1970's, the federal Department of Justice encouraged 
the creation and agreed to joint funding of four pilot 
unified family courts in four different cities — St. John’s, 
Newfoundland; Fredericton, New Brunswick; Hamilton, 
Ontario; and Saskatoon, Saskatchewan. Prince Edward 
Island expressed interest in having a pilot court, but 
given its small size, PEI’s “pilot” was provincewide, 
and hence not eligible. PEI then created a unified 
family court separate from the federal project, the first 
in Canada. 


Following the success of the four pilot 
courts, New Brunswick expanded the concept across 
the province, but the other three jurisdictions did not 
St. John’s, Hamilton and Saskatoon retain their unified 
family courts, but to this day Newfoundland, Ontario 
and Saskatchewan have not expanded the concept 
further. In the meantime, Manitoba created a unified 
family court in Winnipeg and the eastern part of the 
province at the same time that it merged its superior 
and district courts, and recently extended the unified 
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family court into western and northern communities. 
Thus, family court unification has taken place in six 
provinces since 1977, though completed in only three. 


While the federal government support- 
ed the pilot projects, unification of family courts has 
entailed particularly delicate issues of federal-provincial 
relations. Like the other two reforms, concurrent feder- 
al legislation is required to implement a provincial act. 
Unlike the other two reforms, however, the design of 
a unified family court is affected by the operation of 
section 96 of the Constitution, the provision giving the 
power to appoint superior court judges to the federal 
government. A century of constitutional interpretation 
has given section 96 an additional dimension: if only 
the federal government can appoint superior court 
judges, then neither provincial nor federal government 
can remove essential elements from the jurisdiction of 
a superior court judge and place those responsibilities 
in the hands a court or tribunal whose members are 
appointed by the provincial government. 


This understanding of section 96 means 
that unification of family law matters in a single court 
requires that the court be composed of federally- 
appointed judges, since matters affecting the division 
of property are within the fundamental core of superior 
court jurisdiction. Yet existing family law litigation is 
split between the superior courts and the Provincial 
Courts — between federally-appointed and provincially- 
appointed judges. Thus unification of family courts, 
unlike either merger or the abolition of magistrate’s 
courts, would mean a redistribution of appointing 
authority. Either the federal government appoints large 
numbers of judges formerly appointed by the provinces, 
or the provincial governments secure some method for 
limiting federal discretion over appointments that had 
previously been in provincial hands. 


The current stalemate has led some 
reform advocates to suggest amending the constitution. 
Most recently, the 1987 Report of the Ontario Courts 
Inquiry (the Zuber Report) advocated that family law 
matters be unified within the Provincial Court, and to 
the extent that this was precluded by the constitution, 
an amendment be sought. However, the strongest sup- 
porters of a unified court for family law matters want 
that court to be a superior court, and would oppose 
unification “down”. 


In fact, the three provinces with fully uni- 
fied family court systems have placed all family law 
matters in their superior courts, with New Brunswick 
and Manitoba each creating a Family Division within its 


Court of Queen’s Bench. Thus legislation creating 
unified family courts has not created a new court, but 
shifted that portion of family law matters formerly with- 
in the jurisdiction of provincially-appointed judges to 
the superior court. 


While support for unification of family 
law matters in the superior courts has been maintained 
and has even grown, no unified family court legislation 
is currently pending in any provincial legislature. In 
contrast, three mergers have been completed and a 
fourth is pending — all since the most recent adoption 
of a unified family court. 


ASSESSING THE REFORMS IN TRIAL 
COURT STRUCTURE 


Where do we stand after 25 years of 
reform? Let us begin with the two trial court reforms 
that have been completed nationwide — merger of 
section 96 trial courts and creation of provincewide 
professional Provincial Courts. These two changes have 
moved the trial courts of this country from what was 
essentially an English model to one that is more distinc- 
tively Canadian. 


The trial courts of 1961 bore a striking 
resemblance to their English forebears. Each province 
save Quebec had three levels of trial courts, each one 
comparable to its English counterpart: 


(1) A small, elite central trial court with the inher- 
ent supervisory judicial authority of a superior 
court in England. The central trial court had a full 
range of civil jurisdiction involving disputes of any 
monetary amount, exclusive authority to issue pre- 
rogative writs, and exclusive authority over the 
most serious criminal offences. All justices of the 
court would reside in one or perhaps two urban 
centres, going on circuit or on the assizes to suit- 
able locations throughout the province. 


(2) A set of county or district courts, which 
would like the English county courts “take justice 
to every man’s door.” [Sissons, I.B.] County court 
civil jurisdiction was set by statute at an amount 
that would exclude most nonroutine matters; by 
1961, monetary limits ranged from $500. to $5000. 
Criminal jurisdiction included nonjury trials in all 
provinces and jury trials in some; county court 
judges generally had a much higher proportion 
of criminal business than did their superior 
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court counterparts. On the civil side, a practice 
developed by which the county court could try 
civil disputes regardless of dollar amount with the 
consent of both parties, a consent that would be- 
come increasingly common outside those few 
urban centres served by resident judges. 


(3) A set of magistrate’s courts that still largely 
resembled the English system of lay courts, 
although law-trained magistrates were increasingly 
typical in Canada. Magistrate’s courts were largely 
criminal courts, although they had expanded to 
become juvenile courts, handled related family 
matters, and in half the provinces adjudicated 
small civil claims as well. 


By 1991, these three levels had been 
reduced to two, and each level was fundamentally 
different from the three that remained in England: 


(1) A larger and more dispersed superior court, 
with a greater mix of civil, criminal and family 
matters. 


(2) A professional, province wide court for the 
processing of most criminal matters. In a substan- 
tial number of provinces, this court’s predominant- 
ly criminal workload is supplemented by a wide 
variety of sensitive family matters, as well 

as civil disputes up to a fixed statutory limit. 


Canada’s current superior courts are much 


different from the central trial court in England, where 
to this day the members of the High Court of Justice sit 
in London and travel to other court locations, however 
large they may be. [Ingman, III.] Canadian superior 
courts hear a variety of cases that their English counter- 
parts gladly leave to circuit judges and county judges. 
Similarly, Canada’s current Provincial Courts bear little 
resemblance to English Magistrate’s Courts, which have 
no jurisdiction to try indictable offences and rarely pre- 
side at preliminary hearings — two tasks that are an 
important part of the work of Canadian Provincial Court 
judges. 


This shift away from an English model of 
trial court organization reflects a change in the sensibili- 
ties of Canadian society. Consider the reflections of 
respected Ontario County Court Judge Helen Kinnear, 
as she discussed reforms for her court in the February 
1954 Canadian Bar Review: 


Although I have been rash enough to 
suggest certain changes in the administration of justice 
al the county court level,J do not overlook the general 
excellence of our judicial machinery in Ontario or the 
debt we owe our legislators since 1791 for their obvious 
concern about the courts. Nor do I overlook our debt to 
the Mother Country for the basic principles on which our 
system was founded and the example she has set us dur- 
ing the years we have governed ourselves. It is quite 
apparent, from a reading of the statutes, that legislators 
in Ontario have always been alert to note changes in the 
machinery of justice and procedure in England and 
quick to copy obvious reforms. [Kinnear, LE., 

p. 160] 


Aside from the likelihood that contemporary Cana- 

dian judges would be less effusive in their praise of leg- 
islators’ “obvious concern”, they would also be unlikely 
to define progress as the copying of English reforms. 


The major reform in the structure of 
English trial courts in the last quarter century was the 
creation of the Crown Court, which has no counterpart 
in Canada. The Crown Court is a specialized criminal 
court for the trial of all indictable offences. There are 
no Crown Court judges, except when judicial officers 
from the other courts are assigned to sit in the Crown 
Court (sometimes for long or even indefinite periods). 
The Court is essentially a vehicle for the coordinated 
processing of criminal cases once they have left the 
Magistrate’s Courts. 


In the mid-1970’s, then-Chief Justice 
Nathan T. Nemetz of the British Columbia Supreme 
Court saw the Crown Court as a model for Canadian 
provinces, because it would allow experienced criminal 
practitioners appointed to superior courts, who rarely 
had an opportunity to sit on criminal cases, to be 
assigned more frequently to criminal trials. However, 
merger of Supreme and County Courts in B.C, and other 
provinces has largely addressed that issue. Thus the 
expansion of superior courts in Canada was not only 
a new direction — away from the Mother Country's sys- 
tem — but it simultaneously reduced the relevance and 
attractiveness of the new Crown Court. 


If we in Canada have moved away from 
an English court system in the past generation, have we 
merely adopted an American model instead? No, we 
have not. It is certainly true that superior courts in the 
United States — usually labelled “general jurisdiction trial 
courts” — are more dispersed geographically and varied 
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in their subject matter; in that sense Canadian superior 

courts are moving in the direction of their counterparts 
in most of the 50 states. But there is a sharp difference 
between our Provincial Courts and the “limited jurisdic- 
tion trial courts” south of the border. 


No limited jurisdiction trial court in any 
state in the United States can try a major felony. Its 
authority extends only to misdemeanors and other 
offences punishable by no more than one year in jail. 
A small number of exceptions have grown up recently, 
allowing a plea of guilty to a more serious felony to be 
taken in a limited jurisdiction court. Yet every day in 
every province in Canada, Provincial Court judges try 
indictable criminal offences which carry penalties as 
high as life imprisonment. 


The differences between Canadian and 
American courts of limited jurisdiction extend to civil 
matters as well. In the U.S., virtually all of these courts 
have both civil and criminal jurisdiction, with civil juris- 
diction commonly extending as high as $25,000. In 
contrast, half the Provincial Courts handle no civil 
matters. Thus lower level trial courts in American states 
tend to be limited to low-penalty criminal and low- 
dollar civil matters, while their Canadian counterparts 
handle more (and more important) criminal work and 
less civil business. It appears that Canadian Provincial 
Courts are more specialized by subject matter than 
American limited jurisdiction courts. 


EXPLAINING REFORMS IN TRIAL COURT 
STRUCTURE 


The reform trends presented in this chap- 
ter seem almost inevitable from our current perspective. 
Yet England retains a nationwide system of part-time 
lay magistrates and an elite central trial court. How was 
it that Canada moved to professionalize its magistrate’s 
courts, and merge its superior and county courts? An 
explanation requires that we examine why these reforms 
were put forward, how they would have gained momen- 
tum, and why opposition to them either proved ineffec- 
tive or did not materialize. 


Ironically, it may be that these reforms 
emerged from the very efforts to maintain the traditional 
system of superior courts as small central trial courts. 
These efforts required that increasing superior court 
business, particularly in civil litigation, be restricted. 

For example, with the growth of motor vehicle accidents 
as a source of large civil claims, the superior courts 
were called upon to adjudicate large numbers 


of cases involving substantial sums of money but 
increasingly straightforward legal issues. The complexi- 
ty of civil cases was no longer Cif it had been before) 
related directly to the amount of money in controversy. 


The obvious alternative was to shift cases 
from the superior court to the county and district courts. 
But doing so, through increased statutory limits and 
through the use of consent jurisdiction (unknown in 
U.S. limited jurisdiction courts), placed new burdens 
and responsibilities on those courts. Greater care 
would be necessary in selecting judges to try matters 
with more money at stake, and more effort would be 
necessary to coordinate work of county and district 
courts, lest the increased volume of litigation fall too 
unevenly from one county or district to another. Some 
work of those courts might in turn be shifted to other 
settings. 


To the extent that magistrates would 
inherit increased numbers of serious criminal offences, 
demands would arise that they be better able to exercise 
their responsibilities. Better qualified individuals would 
be needed, requiring in turn better salaries and working 
conditions, and more certain guarantees of independence 
that accompany increases in both status and responsibili- 
ty. While these demands would increase provincial 
costs to administer justice, they would also enhance 
the prestige of provincially-appointed judicial officers. 
Thus provincial governments would have added incen- 
tive to professionalize magistrate’s courts — the public 
would see enhanced quality, and appointees would see 
more attractive rewards. 


As professionalized Provincial Courts 
emerged from these reforms, so too did increasingly 
professionalized county and district courts. The respon- 
sibilities of the local judge were combined with growing 
provincewide responsibilities of the county and district 
bench. As those judges began to assert their qualifica- 
tions to do a wide range of superior court work, the 
ability to resist their blandishments became increasingly 
difficult. Initially, merger took place in provinces suffi- 
ciently small that the merged court would still be a 
workable collegial unit. To the extent that later mergers 
in Ontario and B.C. might have been less workable, 
arguments to that effect, after six smaller benches had 
already merged, proved less persuasive. 


The start of this cycle of structural change 
can be illustrated if we travel back to the opening of 
the Ontario courts in Toronto on January 9, 1961. The 
Treasurer of the Law Society of Upper Canada, Mr. John 
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J. Robinette, Q.C., addressed the assembled justices of At the same time, the Report recommend- 


the High Court, with their Chief, James C. McRuer, ed removing a variety of quasijudicial and administrative 
presiding. Said Robinette: tasks from the county court judges. In many areas, the 
county judge still reviewed citizenship applications. 
The work of your lordships’ courts during Labour arbitrations were a common source of outside 
the past year has been extraordinarily heavy, and it is income. And at least 63 provincial statutes conferred 
almost miraculous that your lordships have been able to administrative tasks on the county judge as persona 
keep abreast of the growing volume of litigation in the designata. 
Supreme Court of Ontario, That growing volume comes 
not only from the normal increase in an expanding The Silk Report involved substantial 
community in normal fields of litigation, such as research, and followed 32 public meetings through- 
automobile accident cases, contract cases and the like, out the province. Its recommendations enjoyed the 
but it also comes from entirely new heads of jurisdiction widespread support of the bar, and presumably of 
which have developed during the past ten or fifieen years both the High Court and County Court benches. 
[“important commercial litigation..., judicial review..., Yet, because it helped transform county judges from 
labour law..., land-use control...”]. independent local officials with limited trial jurisdiction 
to judges with broader province wide adjudicative 
For all these reasons the work of the courts responsibility, it marked an important step in the evolu- 
has been very heavy and will likely be heavier during tion of a single section 96 trial court. Ironically, the 
1961. There may be need for some additional judges in Report has been long forgotten; Ontario’s 1987 Zuber 
the High Court of Justice, but, with the greatest respect, I Report lacked even a bibliographical reference to it. 


suggest that it is not desirable that the court indefinitely 
be expanded, and I suggest for the consideration of the 
proper authorities that more of what is, I think, today the CURRENT DIRECTIONS IN STRUCTURAL 
unnecessary burden on this court could be removed if REFORM 

the monetary jurisdiction of the county court judges in 
automobile accident cases at least were increased, and I 
can see no reason, with respect, why that should not be 
increased to cases involving claims up to $10,000. If this 
were done it would leave the members of this court more 
judicial time available for more important fields where 
the policy of the law needs elucidation. . . . [Silk, LE., pp. 
2-3] 


Examination of the two “completed” trial 
court reforms has shown the shift from an English to a 
Canadian court structure. But what about the third 
major reform, the unified family court? Unified family 
courts have secured broad support, but have been only 
partially implemented. In fact, they represent still 
another shift, but the direction of that shift is not yet 
clear. The unified family court represents at least two 


By the end of January, Ontario Attorney General A. potential and possibly conflicting directions: 


Kelso Roberts requested his Assistant Deputy Attorney 
General, Eric H. Silk, Q.C., to undertake a wide ranging 


: recnte (1) By structuring a trial court in terms of legal 
study of county and district court jurisdiction. 


subject matter, we may be moving toward a func- 
tional division of trial courts. In family matters, 
Silk’s 144-page report recommended that the present division between a superior court and 
county and district court jurisdiction be increased. It 4 statutorv court would be abolished. As a result, 
stood at $1000., $1200., and $4000., depending upon 
the matter at issue, and he recommended limits of 


most Provincial Courts would become almost 
exclusively criminal courts. Existing superior 


$2500. and $10,000. A similar wave of increases was courts would be dominated by civil work. In this 
breaking in other provinces, but none went higher scenario, family matters would be adjudicated at 
than $5,000. (B.C. tested a $7,500. limit in 1957 and the superior Abhert level, but by specialized judges 
dropped it to $5,000. the following year. Alberta stood who would function alongside but separate from 
at $1,000., up from $600.) [Silk, I.E., p. 32] The recom- their colleagues who specialize in civil matters 
mended increase was conditioned upon what Silk 

termed a “system of interchange” — moving judges (2) By eliminating the distinction between a supe- 
across county and district lines as workload warranted. tior court and a statutory court in family matters, 


the unified family court may be an initial step 
toward eliminating two-level trial courts in civil 
and criminal matters. This is the scenano contem- 
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plated under Ontario’s “Phase Two,” by which its 
new two-level General Division and Provincial 
Division are combined into a single Ontario Court 
of Justice. Nonstatutory divisions between civil, 
criminal and family matters may exist, but with a 
degree of flexibility greater than in the functional 
organization described above. 


Lawyers and judges who have advocated 
unified family courts have been wary of the first scenario, 
because rigid specialization would give family court 
judges little relief from a steady diet of more emotional- 
ly charged litigation, and could reconstruct the status 
differences that once separated levels and could now 
separate subject matter. Conversely, however, the 
second scenario could produce new or more intense 
opposition to a unified family court from those opposed 
to a unified criminal court. 


Given these conflicting scenarios, it is not 
surprising that unified family courts have been only par- 
tially implemented. In Quebec, reform emphasizes a 
reduction in the work of the superior court, so family 
matters remain divided. In Ontario, current government 
policy calls for unifying family jurisdiction only in con- 
junction with unifying criminal jurisdiction, so family 
matters remain divided. In British Columbia and 
Alberta, change in trial court structure is not a current 
option for improving the effectiveness of family adjudi- 
cation, so those matters also remain divided. 


After June 1990, however, when the 
provincial attorneys general endorsed in principle com- 
plete unification of the trial courts, the second scenario 
became the stated goal of the next generation of struc- 
tural reform in the courts. Complete unification would 
move yet another long step away from the English 
model, but would also break fundamentally with the 
existing Canadian model — eliminating the two levels of 
trial courts and with them the distinction between feder- 
ally-appointed and provincially-appointed judges. 


The model that would emerge could 
best be termed the “American Bar Association model” 
because it follows the prescriptions set out in the 
ABA’s Standards Relating to Court Organization. The 
American Bar Association standards were freshly enun- 
ciated in 1990, but the principle of a one-level unified 
trial court was essentially the same one endorsed in the 
1974 standards, which built in turn on standards going 
back to 1938: 


The structure of the court system should be 
simple, consisting of a trial court and an appellate court, 
each having divisions and departments as needed. The 
trial court should have..., where appropriate, specialized 
procedures and divisions to accommodate the various 
types of criminal, civil and family matters within its 
jurisdiction.... [Standard 1.10/ 


The trial court should be organized as a 
single level court land] should have a single class of 
judges. [Standard 1.12] 


While Canadian provincial attorneys- 
general unanimously endorsed the American Bar 
Association model, it would not be accurate to say that 
they favour an American-style trial court. In fact, very 
few American states have implemented the ABA’s pre- 
scription for a one-level trial court. In the past ten years, 
only one additional state has unified its trial courts, and 
most unification efforts, as Chapters Three, Four and 
Five will illustrate, deviate in important ways from the 
ABA’s “one best way” to organize the courts. At the 
same time, however, the ABA standards articulate an 
ideology about the courts that fits comfortably into 
liberal principles of formal equality that dominate the 
rhetoric of American political and legal culture. 


By adopting the ABA model as their goal 
in court reform, the attorneys-general are moving in a 
direction unlike that of their counterparts in most other 
countries of the world. Elsewhere in the Commonwealth, 
more conservative approaches are dominant. The five 
mainland Australian states all have three levels of trial 
courts on the English model, and current reform focuses 
on professionalizing and expanding the jurisdiction 
of magistrate’s courts. The one state that merged its 
supreme and district courts redivided them 35 years 
later. In New Zealand, a major Law Commission study 
of the country’s two-level court structure recommended 
expanding the jurisdiction of the Magistrate’s Court and 
maintaining a small Supreme Court. The Commission’s 
Report approvingly cites Ontario’s Zuber Report, and its 
model resembles most closely the Quebec court 
structure. India’s two level court structure — each state 
has a High Court and a District Court — is in some sense 
closest to Canada, since India followed our constitu- 
tional example and made High Court Justices federal 
appointees and District Court Judges state appointees. 
But Indian jurisprudence has developed differently, 
allowing District Courts more room to expand, leaving 
High Courts with a high proportion of appellate work, 
and trial matters that deal primarily with commercial, 
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contract, constitutional and property law. Throughout 
the rest of the Commonwealth, at least two trial courts 
have been maintained, even in small Caribbean nations. 


A systematic survey of civil law countries 
has not been attempted for the current report, but mate- 
rial on continental European court systems suggests 
that multi-level trial courts are common. In contrast, 
Sweden has a unified trial court, part of a system 
administered through an innovative independent central 
agency, the Domstolsverket (the National Courts 
Administration, located in Jonkoping). Yet Sweden's 
unified trial court, however expeditious and effective it 
may be, remains fundamentally different from the ABA 
model. Like other continental countries, Sweden has a 
career judiciary, so that its unified trial courts consist of 
judges with several levels of responsibility and salary. 
There is thus more than one class of trial judge. Note 
also that the one level trial court is linked to a system 
of appeal courts that have the authority to reexamine 
witnesses heard at trial. 


In short, the ABA model extends the con- 
cept of a unified trial court to require not only a single 
level court, but also a single class of judge — twin 
attributes not evident in trial courts elsewhere in the 
world. Yet this concept did not originate in the United 
States. It derives from an expansion of the unified trial 
court idea that Harvard law professor Roscoe Pound 
borrowed from the English Judicature Acts of the 1870’s. 
Those Acts unified the variety of superior courts in 
England into a single High Court of Justice with one 
class of judge, a landmark reform in its time. By 1940, 
Pound articulated a model of organization that was 
termed unified, but the model still separated general 
jurisdiction and limited jurisdiction trial courts. 


Other American court reform organizations 
took up the banner of court unification, and helped 
expand the concept. A key player is the American Judi- 
cature Society, founded in 1913 by Michigan journalist 
Herbert Harley. Harley sought ways to improve the 
practice of law and the work of the courts. In 1912, he 
visited Osgoode Hall in Toronto, and came away partic- 
ularly impressed with the ability of the Law Society of 
Upper Canada to check abuses by its members, and the 
quality of Ontario’s High Court of Justice, unified on the 
English model in 1882. On his return, Harley not only 
established AJS, but wrote and travelled extensively, 
preaching the need for a self-governing bar and a 
unified court. Under his successors in the years follow- 
ing World War II, the AJS worked with the ABA and 
with prominent judges and lawyers to promote court 


reform, including an expanded concept of trial court 
unification that drew some of its original inspiration 
from north of the border. 


To summarize, the current direction of 
court reform takes us further from the English model 
that dominated Canadian trial courts in the country’s first 
century, and beyond the distinctive two-level model that 
is dominant today. It posits a single trial court with a 
single class of judge. Since no Canadian province nor 
any other jurisdiction in the Commonwealth has such a 
court structure, an empirical study of the operation and 
effects of structural reform will require that we turn to 
the United States and search out jurisdictions that most 
closely approximate the ABA Standards. Chapters 
Three, Four and Five will focus on that task. 


At the same time, there is as yet no 
empirical research that focuses on structural reform that 
has already taken place in Canadian courts. Therefore 
Chapters Six and Seven will examine provinces that 
have had the longest experience with merger and the 
widest experience with a unified family court. These 
experiences should help us relate the American findings 
to the Canadian setting. 


THE BROADER CONTEXT OF 
INSTITUTIONAL CHANGE 


Our examination of court structure takes 
place within a broader context in which the role of the 
courts is changing, and the roles of other political and 
social institutions are drawing increased attention from 
scholars and policymakers. We need not repeat the fre- 
quent assertions about how the role of the courts has 
changed and will continue to change since the advent 
of the Charter of Rights and Freedoms. For our present 
purpose, these assertions serve as important reminders 
that the public, which has always had a stake in the 
administration of justice, is now also much more aware 
of that stake, and quicker to call institutions of justice to 


account. 


An increased concern with instituuons 
of justice parallels the growing attention to other insti- 
tutions in society. Scholars are increasingly writing 
about the autonomy of institutions — how they come 
to have a life of their own, moulding the behaviour of 
their members to a degree unrecognized by earlier 
generations Of social scientists W ho focused on the psy- 
chological, economic or social class determinants of 


individual behaviour. Thus political scientists James 
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G. March and Johan P. Olsen have published a major 
recent book, Rediscovering Institutions: The Organiza- 
tional Basis of Politics, which gives special attention not 
only to the impact of institutions, but also to the nature 
of institutional reform. English anthropologist and cul- 
tural analyst Mary Douglas synthesized her work a few 
years ago in a set of lectures titled How Institutions 
Think. Even contemporary Marxist theory has made 
room for institutions, to the extent that they mediate 
and deflect social and economic forces. 


To what extent do courts shape the 
behaviour of the judges who serve them, the lawyers 
who work in them, the administrators who support 
them, and the public who comes to them? To what 
extent will a new organizational framework — a new 
trial court structure — alter those institutional demands, 
or produce new ones? 


We are in a period when institutions 
more sensitive to market pressures are changing radical- 
ly. The interprovincial and even international consol- 
idation of large Canadian law firms is an example close 
to the courts, but not unique. Canadian courts have 
already changed more in the past 25 years than in the 
previous hundred. If institutions do affect who we are, 
it is essential to understand how institutional changes — 
in this case, changes in court structure — affect the 
nature of judging and the way judges see themselves. 
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Chapter Three 


Structural Reform in Current 
Practice: Illinois and South Dakota 


The next two chapters will examine the organi- 
zation and current operation of unified trial courts in 
three states: Illinois, South Dakota and Minnesota. 
Illinois was chosen because it has the oldest system of 
unified trial courts in the United States (in operation 
since January 1, 1964), and because it is still the most 
populous state with a unified trial court (with over 
11,600,000 people, more than any Canadian province). 
South Dakota was chosen because it is one of only 
three unified trial courts financed and administered by 
state rather than local authorities. Thus some of its key 
administrative processes might more closely parallel 
those of Canadian courts, which are administered by 


provincial rather than county or municipal governments. 


Minnesota was chosen both because it was the most 
recent state to unify its trial courts, so that participants 
would be more likely to retain opinions and memories 
from the transition, and because it comes closer than 
any other state court system to the American Bar 
Association model. 


Before examining these three states, a brief 
note is needed to explain why other jurisdictions were 
not chosen. The selection was based upon review of 
a 420-page reference book, State Court Organization 
1987, prepared jointly by the Conference of State Court 
Administrators and the National Center for State Courts. 
Part II contains structure charts for 50 states, the District 
of Columbia and Puerto Rico. Discussion with National 
Center staff (the Center, with its national headquarters 
in Williamsburg, Virginia, is the research, training and 
service arm of the state courts) indicated that no further 
unification has taken place since the 1987 data were 
compiled. This was confirmed by reference to 1989 
court structure charts included in the latest (February 
1991) report on American State Court Caseload 
Statistics. 


Review of the charts show that 39 states (plus 
Puerto Rico) have at least two statewide trial courts with 
jurisdiction in a full range of civil and criminal matters. 
The dividing line between general jurisdiction and limit- 
ed jurisdiction trial courts usually puts small claims and 
misdemeanors in the limited jurisdiction court, along 
with a small number of felonies, and civil claims up to 


as high as U.S.$25,000. Many states have a number of 
different limited jurisdiction courts, and some retain spe- 
cialized courts (for example, probate or juvenile). 


Of the eleven remaining, two (lowa and 
Connecticut) were studied a decade ago in a substantial 
research project on court administrative reforms funded 
by the U.S. National Institute of Justice and directed by 
Thomas A. Henderson. Four others (Kansas, Missouri, 
Oklahoma and Wisconsin) were essentially unified, 
since their general trial court handled all criminal and 
civil matters, but local ordinance and traffic courts 
remained in all four, with Wisconsin’s Municipal Courts 
retaining drunk driving cases as part of their traffic juris- 
diction. Massachusetts was excluded because, while it 
has a single “Trial Court of the Commonwealth” with 
281 justices all paid the same salary, that court has 
seven “departments” which correspond to the seven 
previously existing general, limited and special jurisdic- 
tion courts. Idaho appears to be similar in structure and 
administration to South Dakota, and the latter was cho- 
sen instead, along with Minnesota and Illinois. The 
District of Columbia was excluded because its jurisdic- 
tion is limited to the city of Washington and operates in 
a single courthouse. However unified it may be, its 
experience would be less useful in multi-courthouse 
jurisdictions in Canada. 


The three chosen state court systems will each 
have their own distinctive features that differentiate 
them from Canadian courts and limit the relevance of 
American findings and transferability of American mod- 
els. At the same time, some relevant patterns are likely 
to emerge, and reference will be made to the other 
more highly unified court systems when these patterns 
are analyzed in Chapter Five. 


ILLINOIS 


The Illinois court system is a fascinating study 
in contrasts. Its highly unified trial court, in which all 
cases from minor traffic to multimillion dollar civil law- 
suits are tried, was the first in the nation. Yet in other 
areas of court reform, Illinois has lagged behind other 
states, maintaining a decentralized administrative 
apparatus sometimes dominated by locally elected 
clerks of court. Its judicial organization is so flexible 
that all 806 judges can be assigned to try any type of 
case in any county in the state, yet again and again one 
sees evidence of a degree of specialization as great as 
any found in the less flexible court systems in Canadian 
prov inces. The skill and professionalism of many of 
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Illinois’ judges and court administrators is impressive, 
yet the intensity of state and local politics, coupled with 
dramatic instances of corruption in Cook County, have 
taken an inevitable toll on men and women of quality 
and talent. 


In a brief review of how Illinois’ unified trial 
courts are organized, it will be difficult to capture these 
energies and tensions. However, it should be possible 
to suggest the setting within which the courts’ adminis- 
trative processes come into play. 


Social and Constitutional Context 


Current figures place Illinois’ population at 
11,658,000, larger than any Canadian province and all 
but four states. Over five million people are in Cook 
County alone, which includes Chicago and a large num- 
ber of its suburbs. In turn, over six million people live 
in the 101 “downstate” counties which stretch 400 miles 
from north to south and over 200 miles from west to 
east. Of those six million, almost one-third live in the 
four “collar counties” that surround Cook. While the 
rest of the state is dominated by small towns and rural 
areas (Rockford is Illinois’ second largest city), it still 
contains over four million people, even though the 
state’s total area is far smaller than all but the three 
Maritime provinces. Hlinois ranks 24th out of the 
50 states in area. 


The state was admitted to the Union in 1818, 
and its courts go back to 1778 under American authori- 
ty, to 1763 under the English, and even earlier under 
the French. Thus, by the time of the major reforms of 
1964, the state had a century-and-a-half to evolve a 
court system. The incremental process of creating new 
courts to fill new needs produced a system of circuit 
courts, county courts, city courts and probate courts, as 
well as justices of the peace and police magistrates. “In 
1962,” according to a brief official history of the Hlinois 
courts, 

... Cook County had 208 courts: The Circuit 
Court, the Superior Court, the Family Court, Criminal 
Court, Probate Court, County Court, Municipal Court 
of Chicago, 23 city, village, town and municipal courts, 
75 justice of the peace courts, and 103 police magistrate 
courts. [Rolewick, IL.C., p. 19] 


Court reorganization attempts had been made 
during the 1950’s, and in November 1962 a constitution- 
al amendment to unify the state’s courts was passed by 
Illinois voters in a general election. That amendment 


enacted the Judicial Article of 1964, dividing the state 
into judicial circuits, each with a single Circuit Court and 
with three classes of judicial officers: circuit judges, 
associate judges and magistrates. The circuit and asso- 
ciate judges had full jurisdiction over all cases assigned 
to them, while the jurisdiction of magistrates could be 
limited by statute. 


In 1969, a constitutional convention began 
meeting to undertake a general revision of the state 
constitution. The resulting 1970 constitution made a 
number of changes in the 1964 Judicial Article, 
including abolition of the office of magistrate. In prac- 
tice, associate judges appointed under the 1964 Article 
were elevated to circuit judges, and magistrates were 
elevated to associate judges. 


The 1964 and 1970 provisions remain the start- 
ing points for an understanding of today’s trial court 
organization in Illinois. The state has 22 circuit courts, 
ranging in size from one to 12 counties. Circuits can be 
altered by statute. There were 21 circuits in 1964, and 
the number was increased when the three counties of 
the old 12th Circuit south of Cook County were divided, 
reflecting the expanding population of Chicago’s south 
suburban areas. Circuit populations (based on the 1980 
census) range from 135,902 in the new two-county 21st 
Circuit to over two-thirds of a million in two suburban 
Chicago circuits north and west of Cook County, and 
over five million in Cook County. Sixteen of the circuits 
fall within the range of 175,000 to 375,000. 


As of December 3, 1990, there are 392 circuit 
judges, 177 in Cook County and 215 downstate. Circuit 
judges are elected for six-year terms. Candidates for a 
circuit judgeship must first run in a primary election to 
secure the nomination of a political party, and then run 
as the party’s candidate in the general election. Once 
elected, however, circuit judges run for reelection under 
a retention system, in which the judge’s name alone 
appears on the ballot, and the voters are asked whether 
he or she should be retained for an additional six-year 
term. A 60% majority vote is necessary for retention. 


Appointments to fill vacancies created by non- 
retention or other causes are made by the state’s highest 
court, the Supreme Court of Illinois. This is an unusual 
procedure, since it completely eliminates a gubernatori- 
al role in judicial selection. In most states — even those 
classified as having elected rather than appointed judges 
— the governor usually appoints first, as judges retire or 
die, and new appointees go to the voters in the next 
election. 
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A distinction is also made in Illinois between 
resident circuit judges and at-large circuit judges. At 
least one circuit judge is elected in each county, and 
at least three circuit judges are elected circuit wide. 
The state legislature recently enacted a further variation 
of this division for Cook County: 94 of Cook’s circuit 
judges are elected in the county as a whole, 56 in the 
city of Chicago alone, and the remaining 27 by county 
voters Outside Chicago. 


As of December 3, 1990, there are also 414 
associate judges, 204 in Cook County and 210 down- 
state. Associate judges (sometimes called associate 
circuit judges, or simply associates) are appointed by 
the circuit judges in their circuit for renewable four-year 
terms. All associate judges must be legally trained, and 
the authority to place limits on their jurisdiction is given 
to the state Supreme Court by section 8 of the Judicial 
Article. The court’s Rule 295 gives associates the same 
civil and family jurisdiction as a full circuit judge, and 
criminal jurisdiction in matters punishable by no more 
than one year in prison. In practice, associates handle 
the routine matters that traditionally fall within the juris- 
diction of lower courts, although individual associate 
judges may be assigned to matters normally heard by 
circuit judges. 


The chief judge of the circuit court is vested 
with substantial administrative authority. The chief 
judge is selected for renewable one-year terms (three- 
year terms in Cook County) by a vote of all judges in 
the circuit, including associate judges — although an 
associate may not serve as chief judge. 


The more populous circuits have trial court 
administrators who are appointed by and responsible to 
the judiciary, but most circuits must rely on the admin- 
istrative personnel of each county government, particu- 
larly those in the clerk of court’s office. County clerks 
of court are elected on a partisan ballot and there is no 
requirement that their offices be staffed through a civil 
service system. The salaries and operating expenses of 
the clerk’s offices are provided by county governments. 


At the same time, a wide variety of trial court 
expenditures are financed out of the state budget: the 
salaries and expenses of the judges, the salaries and 
benefits of court reporters (including costs of indigent 
transcript preparation), the administrative assistant to 
the chief circuit judge, and mandatory court annexed 
arbitration programs. 


The diverse geography of the state’s circuits, 
combined with the strong authority of the circuit chief 
judges and the tradition of county administrative con- 
trol, meant that it would be necessary to visit a number 
of circuits during my week in Illinois. Furthermore, it 
was also important to meet with persons experienced 
in handling the challenges of larger circuits. Interviews 
were therefore conducted at Marion, headquarters of 
the First Circuit covering the state’s nine southernmost 
counties; Wheaton, the county seat of DuPage County, 
the state’s second largest county and second largest 
judicial circuit; Waukegan, the Lake County seat in the 
two-county 19th Circuit north of Chicago (the state’s 
third largest circuit); and Chicago, at the main down- 
town courthouse of the Cook County Circuit Court. 
State administrative personnel were interviewed in 
Springfield and Chicago, and a meeting was held with 
the new Chief Justice of Illinois (who had formerly 
been a chief circuit judge) and the new Administrative 
Director of the Illinois Courts, himself a former Supreme 
Court Justice and Chief Judge of the downstate 20th 
Circuit. 


The gains in seeing a number of circuits result- 
ed in sacrifices in the scope of coverage. In each cir- 
cuit, I was able to talk with administrative personnel 
and with judges who have had administrative responsi- 
bilities. In most circuits, I was also able to meet other 
circuit judges. However, I was unable to canvass the 
views of the local bar or spend time with newer associ- 
ate judges. Nor was I able to visit more than One court- 
house in each circuit, meaning that the satellite courts 
that operate in the two largest circuits were not seen in 
action. 


Another bias may be built in as a result of the 
useful and enthusiastic assistance of the Administrative 
Office of the Illinois Courts in arranging meetings in the 
local circuits. Because the AO responded to my requests 
and ensured that I would have the opportunity to inter- 
view the most informed and experienced judicial and 
administrative personnel, it is likely that I have exam- 
ined an unrepresentative sample of circuit courts. 
These four circuits may have realized more of the 
potential benefits of unification than other circuits, to 
the extent that their chief judges have devoted more 
attention to the management of circuit affairs, and 
have had the benefit of professional court administrative 


support. 
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Unified Trial Courts in Operation 


Work is assigned to circuit and associate judges 
through a combination of statewide rules and local 
circuit practices. In a multi-county circuit with fewer 
judges, such as the First Circuit in southern Illinois, one 
to three circuit judges are assigned by the Chief Judge 
to handle cases in each county, and circuit judges in the 
smallest counties (with no more than one-two days 
work per week), sit on a continuing basis in busier 
counties within the circuit. Six associates sit along with 
the 14 circuit judges; most are assigned full-time to the 
two largest counties, while others divide their time 
among the remaining counties. In the smallest counties, 
a circuit judge may hear all types of cases, rather than 
bringing in subject matter specialists or associates. 


In the two-county 19th Circuit north and west 
of Chicago, there is sufficient work in each county that 
full-time circuit judges sit at each county seat. While 
judges used to rotate between the two — or, more accu- 
rately, judges in the smaller county would be assigned 
to try cases in the larger county — this occurs less fre- 
quently now, partly because the caseflow management 
system operating in the larger county requires more 
continuous interaction among the sitting judges. One 
of the three circuit judges in the smaller county has 
been designated the Presiding Judge for that county. 
The larger county has grown sufficiently to set up divi- 
sions, so that one of its six judges is Presiding Judge of 
the Civil Division and another is Presiding Judge of the 
Criminal Division. Five associates sit in the smaller 
county, and their work is assigned by the county presid- 
ing judge. Twenty-one associates sit in the larger coun- 
ty; one serves as Administrative Judge of the Family 
Division, another as Administrative Judge of the Traffic 
Division, and another as Supervising Judge for Manda- 
tory Arbitration. [See the 19th Circuit's 1989 Annual 
Remo tC. 


The 18th Circuit, covering DuPage County just 
west of Chicago, has ten circuit judgeships and 26 asso- 
ciate positions. The circuit judges sit in the central 
county courthouse complex, along with a few associ- 
ates, but the bulk of the associates sit in a number of 
satellite courts that specialize in traffic, small claims and 
juvenile, along with some family law matters such as 
child support enforcement. A number of circuit judges 
have also been designated as presiding judges, and civil 
cases have been split between a Law Division (civil jury 
cases) and a Chancery Division (nonjury matters), each 
with separate presiding judges. 


In Cook County, the structure is even more 
fully elaborated, as one would expect in a court with 
almost 400 sitting judges. There are two departments. 
The County Department has seven functional divisions. 
The Law, Chancery, Probate, Domestic Relations and 
County Divisions and their presiding judges sit at the 
central courthouse; the Criminal Division is centred in 
a separate criminal court building just southwest of 
downtown and operates in two suburban facilities as 
well, and the Juvenile Division sits just south of down- 
town. The Municipal Department is divided into six 
geographical districts, each with a presiding judge. The 
Chancery Division generates enough business that one 
judge has been designated Supervising Judge of the 
Mechanics Lien Section, and has three other judges 
assigned full time to his section. The First Municipal 
District in Chicago operates separate Criminal, Housing, 
Eviction, Traffic, Bond and Marriage Courts, as well as 
both civil jury courts (for disputes under U.S.$15,000.) 
and small claims courts. 


It appears that as the four circuits grow in size, 
administrative terms and judicial assignments tend to 
extend longer, even though the opportunities for rota- 
tion should in fact be greater. This is illustrated most 
dramatically in the Cook County Circuit Court, which 
has had only two chief judges since its creation on 
January 1, 1964. The first served 14 years, and the cur- 
rent chief judge is completing 13 years. Only four other 
chief judges have sat as long in any of the other 21 cir- 
cuits. The Cook County pattern carries through at the 
presiding judge level. For example, the current Presid- 
ing Judge in the Domestic Relations Division served 
four to six years in previous assignments; he began as 
the court administrator under the first Chief Judge. The 
Presiding Judge of the Chancery Division served for 
many years before his defeat at the polls in November 
1990 amid rumours of corruption; he was indicted a 
month later by federal authorities. Sitting assignments 
in each division can also continue indefinitely; I met 
one circuit judge who has sat in the Law Division doing 
only civil jury trials for his ten years on the bench. 


The remarkable specialization in Cook County 
is not matched in the two collar county circuits. In the 
18th (DuPage County), the chief judge elected in 1984 
was replaced in 1990. The two-county 19th Circuit has 
a pattern of electing chief judges for two year periods. 
In contrast, the First Circuit chief has served since 1982. 
While these three circuits differ from Cook in the conti- 
nuity of the chief judge and the degree of internal spe- 
cialization, there are features of all three that suggest a 
relatively high degree of specialization. Judges sit indef- 
initely in civil, criminal, family and even traffic cases in 
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the 18th and 19th Circuits. The notion that judges 
should rotate throughout a circuit on a regular basis 
does not exist, in marked contrast to policies in 
Minnesota as well as in Canadian courts, for example 
Alberta’s Court of Queen’s Bench or the eight regions 
of Ontario’s Court of Justice (General Division). 


While rotation is absent, flexibility in judicial 
assignments is very much present. The 19th has nine 
circuit judges assigned in the two counties, but a tenth 
circuit judge was assigned in December 1989 
to the Court of Appeals, an intermediate appellate court. 
In Cook County, two associate judges are assigned full- 
time in the Law Division hearing civil jury cases, and 
circuit judges and associates sit together in a number of 
divisions. Both circuit judges and associates are 
frequently assigned as visiting judges outside their home 
circuits. Out-of-circuit assignments in downstate circuits 
are usually a product of recusals arising out of who is 
litigating or who is representing litigants. In 1988, 23 
circuit judges and eight associates were temporarily 
assigned to other downstate circuits. 


Cook County is the most frequent recipient of 
visiting judges, particularly from circuits where county 
workloads are too small to occupy resident judges on a 
full-time basis. Three circuits provide some 50 weeks of 
visiting judge time a year to Cook County. One of 
those circuits agreed to expand its time to 52 weeks in 
exchange for the rental of a Chicago apartment for the 
visitors to stay, saving the cost of a hotel and providing 
more attractive accommodation. In 1988 alone, 360 
judge-weeks of service were provided in Cook County 
by 147 circuit and associate judges from 16 downstate 
circuits. 


The flexibility of assignment is facilitated by the 
broad overlapping jurisdiction of circuit and associate 
judges. Even the Rule 295 restriction on associates sit- 
ting in criminal matters punishable by more than one 
year in prison is regularly waived on the request of 
chief circuit judges. The First and 19th Circuit chief 
judges routinely request this waiver for all their associ- 
ates; in 1988, Cook County did so for 131 of its assoc- 
iates (19 for a six-month period and 112 for the entire 
year). A total of 98 downstate associates received a full 
year's waiver in 1988, and 24 more for periods from one 
to eleven months. 


At the same time, it is obvious that associates 
normally sit on matters that fall within the traditional 
bailiwick of the lower courts, just as circuit judges nor- 
mally sit on matters that previously fell to the superior 
courts. Flexibility allows skilled or experienced 
associates to receive better assignments, just as flexibili- 
ty allows a chief judge to assign a less effective circuit 
judge to more routine matters. But the pecking order is 
clearly evident. Circuit judges dominate administrative 
positions, even in divisions staffed largely by associates. 
Not all circuit judges receive the assignment that one 
former judge considered ideal — “a full list of civil jury 
trials, with an occasional smattering of sex and violence 
from the criminal felony list.”. But neither do they have 
to fear that unification of the trial court will result in 
their sitting in traffic court, or on routine high-volume 
matters in other divisions. 


A review of the current assignments in Cook 
County, as shown in Table 3-1 on the next page, illus- 
trates these points. Every presiding judge position is 
taken by a circuit judge, even in divisions and munic- 
ipal court districts dominated by associates; only one 
supervising judge position is occupied by an associate 
judge. Associates are not assigned to Chancery Division 
except to do mechanics lien actions, and they are out- 
numbered 45-7 in the Law Division. Criminal and 
Domestic Relations are shared more evenly, although 
the six team leaders in the latter division are all circuit 
judges. Finally, associates dominate the Juvenile 
Division 14-2, and the Municipal Department (all 
six districts) by a substantial 124-19 margin. 


In summary, it is clear that a hierarchy of judi- 
cial business is reflected in the assignment patterns of 
circuit and associate judges in Cook County, and in 
administrative assignments that confer authority on 
one judge to supervise the work of other judges. Even 
in Chicago's Traffic Center, made up entirely of associ- 
ates, the supervising judge has been a circuit judge. At 
the same time, this overall pattern has not precluded 
assigning circuit judges to municipal districts to handle 
small claims, or assigning associate judges to civil juries. 
Less graphic but equally entrenched patterns are visible 
in other circuits. For example, one factor in the election 
of a new chief judge in DuPage was his promise to 
appoint only circuit judges to preside over divisions 
of the court. 
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Circuit Judges and Associate Judges 


The continuation of a pre-existing distinction 
among two levels of judges within a formally unified 
trial court should not obscure many of the ways in 
which the associate judge system has contributed to the 
effective operation of the circuit courts. First, it has pro- 
vided a training ground for future circuit judges. Three 
of the 19th Circuit judges I met in Waukegan began as 
associates. While I was unable to obtain statewide fig- 
ures, this pattern of promotion is not unique. In fact, it 
was one of the hopes of unification advocates at least as 
long as 20 years ago that promotion of associate judges 


to the circuit bench would reduce the impact of partisan 
elections. If political parties seeking circuit judge candi- 
dates would draw from a pool of associates originally 
selected by the circuit judges, perhaps better qualified 
and more experienced individuals would win election. 
[Cf. Boyle, IL.C., pp. 344-45.] 


The selection process for associates now also 
includes a bar poll conducted by the Committee on 
Judicial Advisory Polls of the Illinois State Bar Associa- 
tion. When an appointment is pending, candidates’ 
names are placed on a secret ballot which is sent to 
all members of the bar within the circuit. Lawyers 
are asked to rate the candidates in four areas: judicial 


Table 3-1 


Distribution of Circuit Judges and Associate Judges by Division, 
Cook County Circuit Court, December 19, 1990 


Division or Presiding/ 
Section Supervising 
Judges 
Chancery acy 
Mechanics Lein 15Cirt 
Juvenile 1 City 
County 1 CirJ 
Probate TE Cir) 
Criminal ince ig | 
Law — Jury Section 1 Cir] 
Tax Section aS Gir), 
Motions 
Pretrial Ver Grig | 
Pretrial—Med Ctr 1 Ciry 
Assignment/ 
Progress Call 
Domestic Relations* Tear) 
Municipal 
Districts 2-6 Si Gsia| 
District 1 (Civil) ZGit 2 AAC] 
(Criminal) iin) 
(Traffic) Li Giz} 
(Marriage) 
Notes: 


Court Administrator's office. 


recalled judge were on vacation or sick. 


are circuit judges. 


“Plus two visiting judges in permanent courtrooms. 


Circuit Associate Recalled 
Judges Judges Judges 
tT O O 

l 2 0) 
Z 14 1 
+ 2 1 
5 4 1 
30 14 0 
8) pi S 
3 p 0 
5 0 O 
2 0) 0 
2 3 O 
0 2 1 
is 16 2 
9 69 1 
8 16 4** 
Z 25 0 
O 14 O 
0) O 1 


Source: Data were obtained directly from the large information board in the reception area outside the Circuit 
Presiding and supervising judges listed in the first column are not included in the remaining columns. Recalled 
judges are retired judges sitting by special assignment. 


Five circuit judges were then assigned to appeal court; three circuit judges, eight associate judges and one 


“Divided into six teams with a preliminary judge and four trial judges. All six preliminary judges (team leaders) 
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integrity, judicial temperament, legal ability and court 
management. Ballots are mailed to the State Bar Com- 
mittee, which tabulates the results and forwards them to 
all candidates and circuit judges within the circuit. The 
results for candidates whose scores are high enough to 
be recommended are released to the media; the rating 
of a candidate who is not recommended is released 
only if that candidate is selected for the position. 


The bar polling procedure thus creates a public 
accountability process unknown in Canada. While the 
chief judges have expressed concern about the polls’ 
methodology and disclosure, bar polls have gained sup- 
port because they strengthen so-called “merit” criteria in 
a system otherwise dominated by partisan politics. The 
heads of county party organizations know that associate 
judges may become future circuit court nominees, so 
more aggressive party chairmen have been known to 
push favoured lawyers for selection as associates. The 
bar polls provide a counterweight to this political pres- 
sure. It was clear from interviews in one Republican 
county that circuit judges felt it especially important for 
the independence and effectiveness of the court that 
members of the circuit bench choose the best qualified 
candidates and resist partisan pressure, even if it comes 
from county leaders who could influence how the 
county board handles the court’s budget requests. 


The selection of associate judges by the circuit 
bench plays another important function in a system of 
elected judges, particularly in counties or circuits domi- 
nated by a single party. An able lawyer serving as an 
associate judge may be unable to win election if he or 
she is a member of a minority party (e.g. a Republican 
in Chicago, or a Democrat in DuPage County). If so, 
circuit colleagues could reappoint the associate, and the 
chief judge could assign him or her to matters usually 
reserved for circuit judges. This possibility provides 
an important counterbalance to partisan selection proce- 
dures. 


For a variety of reasons, then, associate judges 
may often serve for long periods, well beyond an initial 
four-year appointment. Of the 26 associates serving in 
the 19th Circuit on December 31, 1989, six had first 
been appointed between 1971 and 1978, four in 1981, 
and another six between 1982 and 1985. Thus 16 of 26 
had served more than one term, 10 had served more 
than two terms, and two associates would have been in 
their fifth term of office. Of the 26, all but four were 
appointed between 8 and 16 years out of law school; 
two relatively junior appointees were named in 198] 


(four and seven years out), and two relatively senior 
appointees were named in 1986 (21 and 23 years out). 
The tradition of elevating associate judges in the 19th 
may help explain why the ten current circuit judges 
had been out of law school for longer periods — 14 to 
20 years prior to their initial election. 


The two-tier system of circuit and associate 
judges can produce some anomalies. In one circuit, an 
unsuccessful candidate for an associate judgeship ran 
for circuit judge in the next election and won. While 
he had been recommended by the bar, his rating was 
lower than that of the candidate who secured appoint- 
ment and was sitting with him. On the whole, howev- 
er, former associates now sitting as circuit judges like 
the system, and consider their associate judgeship to be 
excellent experience. Whether current associates — 
either new or long-term appointees — would share that 
positive assessment will require further inquiries. 


One factor that could differentiate the two 
groups of judges is salary. Yet the salary differential is 
little more than U.S.$5,000. On July 1, 1991, Illinois trial 
judges received a 4.37% pay raise, giving circuit judges 
an annual salary of U.S.$84,123., and associate judges 
U.S.$78,396. The U.S.$5,000. salary differential has 
remained virtually unchanged since unification in 1964, 
when the gap was much larger in both percentage and 
real dollar terms — a difference between U.S.$10,000. 
and U.S. $15,000. annually. So state policy has clearly 
been to avoid widening the salary gap. Note that while 
current salaries — even with the recent increase — are 
well below comparable Canadian judicial salaries, 
Illinois superior court judges’ salaries still rank Loth 
out of the 50 states. 


Despite the small salary differential, evidence 
suggests that the state legislature has been more willing 
to create associate judgeships than circuit judgeships. 
As of November 1989, there were 389 circuit judges and 
363 associate judges. Thirteen months later, there were 
three additional circuit judgeships and 51 new associate 
judgeships, representing a clear legislative choice to 
increase the size of the lower tier. The result is that 
multi-county, slow growth (or no growth) circuits have 
a higher proportion of circuit judges than fast growing 
circuits. Table 3-2 on the next page shows that the 
collar county circuits now have two associate judges 
for every one circuit judge. Cook County was almost 
even in 1989, but added 22 associates and no new cir- 
cuit judges in 1990. The southernmost circuits show the 


greatest dominance of circuit judges, indicating that 
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Table 3-2 
Authorized Circuit Judges and Associate Judges, State of Illinois 
(as of December 3, 1990) 


Circuit(s) Number of Circuit Associate Total Percent 
Counties Judges Judges Circuit 
Judges 

Cook County 1 177 204 381 46 % 
“Collar County” 

Circuits* ae 39 79 118 44 % 
Southernmost 

Circuits** A, 62 38 100 62 % 
Central 

Ceciuis?** 40 54 39 035 58 % 


Remaining Circuits 


(North & West) 2d. 60 54 114 Bk 
State Totals 102 392 414 806 49 % 
* The 12th, 16th, 18th and 19th Circuits, grouped together because they include counties adjacent to Cook. 


* The Ist, 2nd, 3rd, 4th and 20th Circuits, part of the 5th Appellate District covering the southern part of the state. 


*** The 5th, 6th, 7th, 8th and 11th Circuits, part of the 4th Appellate District. 


workload does not justify more new associate positions. which they reside. The high degree of localism is rein- 
The tendency for less populous circuits to have a smaller forced by the county and circuit-based electoral system, 
proportion of associate judges is shown in Table 3-3. and circuit-based appointment of associates. Localism is 
The larger the circuits, the higher the proportion of also reflected in the administration of the trial courts. 
associate judges and the the lower the proportion of Most nonjudicial trial court personnel are paid by the 
circuit judges. counties that make up the circuit. Supplies, equipment 


and courthouse space itself are provided by county gov- 

ernments. This pattern of trial court administration still 
Pca inden exists in perhaps half the states in the United States, and 
it existed in some 40 out of 50 states less than twenty 
years ago. [See Baar, Separate but Subservient, II.A., ch. 
1.| The conventional view that American state trial 
courts are administered by the judiciary has therefore 
been theory and not reality until very recent times. 


In Illinois circuit courts, as noted above, the 
flexibility possible in judicial assignments is in sharp 
contrast with the tendency for judges to specialize for 
longer periods than their Canadian counterparts, and to 
travel less frequently outside the county or region in 
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State Total 


Local budgetary and personnel systems present 
sensitive problems and challenges to the judiciary. 
American trial judges have always complained about 
having to go hat in hand to local county commissioners 
for funds necessary to operate the court. The process is 
seen as both compromising and appearing to compro- 
mise the judiciary’s independence. Thus the chief circuit 
judge is in a position, as the judiciary’s voice, to insulate 
the rest of the trial bench from the political process. 
And an active chief judge can press for changes. Thus 
the daily Southern Illinoisan of December 18, 1990 (the 
day I spent in the First Circuit) gave front page coverage 
to the chief judge’s address to a county chamber of 
commerce, in which he “urged civic leaders in Union 
County to put parochialism aside and work with neigh- 
boring counties to improve court and jail facilities.” 


The frustrations of coping with tight local bud- 
gets may in fact be no greater than the frustrations of 
competing against the needs of twenty other circuits 
within a statewide judicial budget. The advantages of 
localism are most obvious in Illinois’ wealthy and fast 
growing collar counties. In DuPage County, the old 
courthouse is being replaced by a sprawling modern 
complex. In the 19th Circuit, the court has been able 


Authorized Circuit Judges and Associate Judges, 
State of Illinois, by Population of Circuit 
(as of December 3, 1990) 


Circuit Number of Circuit 
Population Counties Judges 
Under 200,000 

(Six Circuits) 29 51 
200,-300,000 

(Six Circuits) 39 67 
300-400,000 

(Seven Circuits) 30 77 
Over 400,000 

(Three Circuits) 4 197 


Associate Total Percent 
Judges Circuit 
Judges 

52 83 61 % 

45 112 60 % 

81 158 49 % 
256 453 43 % 


to develop a wide range of administrative innovations 
with the financial support of the county board. The 
circuit's largest county has a modern caseflow manage- 
ment system, complete with computer support, that 
might not have been possible within a statewide system 
struggling to meet demands from over one hundred 
local courthouses. 


Localism may also reinforce and extend the dif- 
ferences between American and Canadian trial courts. 
The individual calendars that have been at the heart 
of many successful American caseflow management sys- 
tems work most effectively when judges remain in 
a single location. The circuit systems that Canadian 
courts have deemed so important to avoiding parochial- 
ism in judicial decisions require a master calendar 
that makes judges interchangeable, a system that has 
become comparatively inefficient. A hybrid system that 
combines the legal and administrative advantages of 
both approaches should be possible, but each country’s 
management framework has tended to reinforce the 
dominant orientation of its courts. 
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Evaluation 


Illinois has lived for a generation with its 
unified trial court, so it was impossible to ask partic- 
ipants themselves to compare its advantages or defi- 
ciencies with the previous multiplicity of courts. 
Consideration of three major criteria for evaluating trial 
court structure — accessibility, quality and efficiency — 
suggests that net gains have occurred from unification, 
but that the pioneering structural reforms leave 
fundamental problems still to be addressed. 


Have Illinois’ unified trial courts promoted 
or retarded access to justice? In geographical terms, 
local access to a judge has been maintained. While 
a resident judge may not be sitting in a small county 
every day, that individual or a colleague from elsewhere 
in the circuit can provide timely service at the county 
courthouse level. In all but Cook and DuPage 
Counties, a single central court office can provide a 
full range of judicial services. 


Have Illinois’ unified trial courts improved the 
quality of justice? While this criterion is the most difficult 
to measure, the overall response would have to be gen- 
erally, even strongly, positive. The ability of a chief 
judge to assign judges throughout a circuit should mean 
not only that the most able and experienced judges 
would be available for particularly difficult cases, but 
also that judges with a more limited range of skills could 
be assigned to appropriate matters. 


The clearest gains should be visible when com- 
paring the current circuit courts with the earlier array of 
limited jurisdiction courts. Before unification, part-time 
judges and lay judges often handled a variety of low- 
dollar civil claims, local ordinance violations, traffic 
offences and misdemeanors. Today, these matters are 
handled by law-trained, full-time associates selected 
by circuit judges who have examined the results of a 
systematic bar poll, and have the incentive to ensure 
that the high volume work of their court is done effec- 
tively. At the same time, well qualified lawyers may 
have added incentive to apply for associate judgeships, 
given the opportunity for future elevation or more 
diverse assignments. Without detracting in any way 
from these benefits, however, it must be noted that 
other American jurisdictions have abolished part-time 
and lay judges by creating a single statewide limited 
jurisdiction trial court, not by consolidating general and 
limited jurisidiction courts into a single level trial court. 
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A discussion of the quality of justice in Illinois 
trial courts would seem incomplete to outsiders if it 
ignored the dramatic charges of corruption that have put 
the Cook County Circuit Court in national headlines. 
The best known but not the only scandal was termed 
Operation Greylord, and resulted by 1988 in the convic- 
tion of eleven judges, 38 attorneys, and 21 law enforce- 
ment officers and court staff. [Lockwood, I.C., pp. 
159-70.] Corruption focused on traffic fines, which 
were small but so numerous that millions of dollars were 
generated by diverting fine money into private hands. 
The key player was Circuit Judge Richard LeFevour, 
who was Presiding Judge of the First Municipal District 
(Chicago) at the time of his trial, conviction and sen- 
tence of 12 years imprisonment. Five other circuit 
judges and five associate judges were also convicted, 
and sentenced to prison terms ranging from three to 
15 years. 


A unified court system should provide the 
means to deal internally with corruption on this scale. 
Yet it went on for several years, and the chief judge 
of the circuit court at the time is still the chief judge. 
There is evidence that he and other administrative 
judges did take action; the presiding judge of the 
criminal division himself had contacted the federal 
authorities who eventually prosecuted. Perhaps the 
sheer size of the Cook County Circuit Court precludes 
the level of accountability necessary to prevent 
persistent corrupt practices. On the other hand, howev- 
er, it is clear that within Chicago, corrupt public and 
party officials have achieved more leverage in particular 
city wards, so that the dismantling of a large unified 
court structure may make some of the resulting 
fragments susceptible to even more protracted and 
entrenched corrupt practices. 


Illinois’ unified court system has in fact played 
a constructive role in the outcome of Greylord. One of 
the key figures in exposing the scandal was an associate 
judge from the First Circuit who went to Cook County 
for his annual six week assignment, observed the cor- 
rupt practices and cooperated with federal authorities 
to gather evidence against his fellow judges. And the 
subsequent Presiding Judge of Chicago’s Traffic Court 
was capable enough to be elevated to a prestigious fed- 
eral district court judgeship, showing how a unified trial 
court allows the appointment of able and respected 
individuals to sensitive positions. 


Have Illinois’ unified trial courts improved 
the administrative efficiency and effectiveness of the 
judicial process? Results here are again mixed. One 
would surmise that the average number of hours judges 
sit per day is higher now than it would have been a 
generation ago. Yet court delays are still extensive, and 
Illinois’ performance is worse than many other states. 


Cook County has had perhaps the longest delays in civil 


cases anywhere in the United States (six years from fil- 
ing to disposition, down from as long as eight years). 
While Cook faces unique difficulties, delays elsewhere — 
even in rural circuits — are troubling. The state’s speedy 
trial rule in criminal cases requires that trials begin with- 
in five months, but exceptions are so common as to 
render the rule ineffective. 


These comments should be taken neither as a 
blanket condemnation of the system nor as criticism 
of the efforts of talented and hard-working people 
within it. County-based funding and administration has 
allowed some circuits to provide justice high in quality 
and efficiency, and they stand as models for other juris- 
dictions in America and abroad. But the same system 
has forced other circuits to struggle against inadequate 
resources and a political climate hostile to principles of 
impartiality. In this context, trial court unification can 
provide a framework within which important gains can 
be made, but even more important objectives may 
remain to be achieved. 


SOUTH DAKOTA 


South Dakota is a large, sparsely populated 
agricultural state with 716,000 people occupying 77,000 
square miles. Sioux Falls, in the southeastern end of 
the state, is the largest city at 100,000. The state capital, 


centrally located on the west bank of the Missouri River, 


is the town of Pierre (pronounced Peer), population 
12,000. The Dakotas reached territorial status in 1801, 
North and South Dakota were admitted to the union as 
separate states in 1889. White setthement opened up 
after the American Civil War, but even today, the state's 
native population is among the country's largest; two of 
South Dakota's 66 counties lie entirely within the Pine 
Ridge and Rosebud Reservations in the southwest part 
of the state. 


With a population too small to support a full 
time judge in most counties, South Dakota might have 
been expected to organize its trial courts more like 
those in Canadian provinces, and less like the fragment- 
ed and localized bodies that existed in Illinois before 
unification in 1964. In fact, immediately prior to 


unification, South Dakota's general jurisdiction Circuit 
Court had a total of 21 judges divided among ten 
circuits, each with two judges (except the 2nd Circuit in 
Sioux Falls, which had three). Nevertheless, the state 
still had a wide variety of local courts: District County 
Courts exercising probate and juvenile jurisdiction, 

and occasionally also civil jurisdiction below $1,000.; 
Municipal Courts in a few larger centres; and (as of 
1970) 240 justices of the peace and 144 police 
magistrates. 


In January 1963, a Court Study Commission 
created by the state legislature, with members drawn 
from both houses and the state bar, recommended cre- 
ation of a unified court system with a two level trial 
court. Only the Circuit Court and Magistrate's Courts 
would remain under the Commission's plan. That rec- 
ommendation was never enacted into law, but a 1966 
constitutional amendment turned the old County Courts 
into District County Courts that were fewer in number. 
And a 1968 statute abolished all but three municipal 
courts and shifted their jurisdiction to the new District 
County Courts. (Hall, ILE., p. 3} 


With a fresh cycle of constitutional reform in 
the early 1970's, a new Judicial Article was drafted 
which built on and expanded earlier recommendations. 
The new article was approved by almost a two-thirds 
majority of the voters in the November 1972 general 
election. Implementing legislation was passed quickly 
in the 1973 legislative session, and the reorganization 
took effect in January 1975. 


The Judicial Article kept the Circuit Court as the 
court of general jurisdiction, and eliminated the District 
County Courts. The juvenile and probate jurisdiction 
of those courts was shifted to the Circuit Court. The 
new court was divided into nine circuits, one less than 
before. By 1976, the number of circuits was reduced to 
eight, ranging in size from one to 13 counties, and 
those circuits remain in place today. 


The 1973 legislation authorized 37 circuit 
judgeships, replacing the previous 21 circuit judges, 
19 district county judges, and three municipal judges. 


Which of the 43 would occupy the 37 remaining posi- 


tions was left to the voters: 


Most of the judges serving in the old system were 
candidates for the circuit judgeships in the 1974 
election. Thus, the effect of the reorganization and elec- 
tion was to retain as circuit judges most former « reuu 


judges and to elevate to the circuit court most of the for- 


mer district county judges. [Hall, ILE., p. 4/ 
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While the intermediate trial court was abol- 
ished, successors to the former JPs and police magis- 
trates persisted in a new albeit simplified form. The 
major judicial work would be in the hands of a much 
smaller number of full-time and part-time "law-trained 
magistrates". In addition, some part-time lay magistrates 
with more restricted powers were carried over, while 
most of the functions of the lay magistrates were incor- 
porated into the work of the nonlawyer clerks of court, 
in their designation as clerk-magistrates. 


What differentiated the pre-1972 courts with JPs 
and lay magistrates from their 1975 successors was not 
simply that a higher proportion of limited jurisdiction 
court work would be done by full-time law-trained 
officials. Equal or greater in importance was the fact 
that all lay, law-trained and clerk magistrates were made 
a part of the Circuit Court, subject to the administrative 
authority of the court and its presiding judge. 


Thus the transition included not only formal 
constitutional and statutory changes, but also a rapid 
evolution in administrative operations. This can be 
seen in the steps taken beginning in 1975 by the 5th 
Judicial Circuit in northeast South Dakota. The 5th 
Circuit replaced 54 nonlawyer JPs and police magis- 
trates with 


..one full-time law-trained magistrate who was 
to serve the entire circuit, and eleven lay magistrates, most 
of whom were appointed from among the former justices 
of the peace and police magistrates. The transition 
... proved difficult for many of the [lay] magistrates, and 
dfier a short trial period the presiding judge, with the 
approval of the supreme court, replaced all lof them with 
Jour part-time law-trained magistrates]. [Hall ILE., p. 5] 


Even with these changes, the new unified 
trial court, with its two levels of judges, remains an 
anomaly, illustrated graphically in the annual reports 
of "The South Dakota Unified Judicial System." The first 
organization chart in the report actually shows both a 
Circuit Court and a second level of Magistrate Courts, 
the latter made up of both lay magistrates and law- 
trained magistrates. Elsewhere in the report these 
second level courts are referred to as "the magistrate 
division." [Benchmark 7989, ILE., p. 9] In practice, 
the so-called Magistrate Courts have no separate admin- 
istrative apparatus. The magistrates simply constitute 
another set of judicial officers within the Circuit Court, 
and under its administrative authority. 


It is these administrative lines of authority that 
make the South Dakota court system highly unified. The 
Presiding Judges in each of the eight circuits are appoint- 
ed by — and serve at the pleasure of — the Chief Justice of 
the state Supreme Court. In turn, the presiding judges 
appoint all magistrates, both lay and law-trained, with 
approval of the Supreme Court. Court administration is 
funded from state not local appropriations, so that clerks 
of court and clerk's office personnel are all state judicial 
branch employees. At the top of the administrative hier- 
archy is the State Court Administrator, who reports direct- 
ly to the Chief Justice and serves at the pleasure of the 
state Supreme Court. This hierarchical administrative 
authority, combined with central budgeting, purchasing, 
information processing and personnel systems, contrasts 
sharply with Illinois, providing a different dimension to 
the unification of the South Dakota courts. 


Circuit Judges and Magistrate Judges 


As of October 1990, there are 36 circuit judges; 
the eight circuits have either five circuit judges or 
four circuit judges. There are also 17 law-trained 
magistrates, of whom seven are full-time and ten 
part-time (one part-time position was eliminated in 1990). 
Five circuits have two law-trained magistrates, while two 
circuits have three and the remaining circuit has one. 
Circuit judges are elected for eight year terms on a non- 
partisan circuit wide ballot. In many cases, however, 
judges are initially appointed by the governor to fill a 
vacancy. Following another provision of the 1972 
Judicial Article, the governor must choose from among 
two or more persons nominated by a Judicial 
Qualifications Commission. The voters are not so 
constrained, and could elect a judge rejected by the 
Commission. 


The law-trained magistrates are appointed by the 
presiding judge of the circuit in which they sit. Full-time 
law-trained magistrates are appointed for a four-year 
renewable term; part-timers serve at the pleasure of the 
presiding judge. Lay magistrates, now usually clerks of 
court, are appointed by the presiding judge for an indefi- 
nite term. 


The jurisdiction of law-trained magistrates is 
much narrower than that of associate judges in Illinois, 
and lay magistrates are restricted still further. The law- 
trained magistrates try misdemeanors, civil actions under 
U.S.$2,000., and small claims. They also conduct prelimi- 
nary hearings for all criminal prosecutions, unless the dis- 
trict attorney chooses to ask the grand jury to indict. Lay 
magistrates can render judgment in civil actions under 
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U.S.$2,000. only if the case is uncontested, and can 
accept pleas only to class-two misdemeanors (which 
have a maximum U.S.$200. fine and 30 days in jail). Lay 
magistrates can also issue warrants, set bail and appoint 
counsel. 


Since 1975, the court system has continued to 
phase out lay magistrates who are not clerks of court or 
deputy clerks. Only eight remained by the end of 1990 
(compared with 11 in 1987), and they work an average 
of one-third time. Clerk-magistrates now number 87 
full-time and 46 part-time, reflecting the practice of 
designating every clerk of court, and roughly half the 
deputy court clerks, as clerk-magistrates. 


Meanwhile, the law-trained magistrates have 
been increasingly separated from the administrative 
work of the clerk-magistrates. And despite their limited 
jurisdiction, law-trained magistrates have increasingly 
been integrated into the judicial work of the circuit 
courts. They routinely call themselves "Magistrate 
Judges," both when issuing notices to the bar and 
when running for the office of circuit judge. 


My interviews suggest that law-trained mag- 
istrates are used primarily in more populated areas 
where case volumes are high enough to generate a 
steady diet of misdemeanors and small claims. Thus 
the predominantly rural 6th Judicial Circuit has five 
circuit judges and only one part-time law-trained 
magistrate. The circuit judges do all the travelling, and 
the law-trained magistrate sits in the circuit's only centre 
of population. In the 2nd Judicial Circuit in Sioux Falls, 
five circuit judges are assisted by two full-time law- 
trained magistrates, reflecting the ability of courts with 
a number of resident judges in the same location to sort 
out work more easily. 


However, it is likely that practices vary in other 
circuits. An examination of the mileage travelled by 
judicial personnel in fiscal 1989 shows that law-trained 
magistrates in two circuits travelled more than any 
circuit judges in those circuits. The three law-trained 
magistrates who ran up the most mileage were all part- 
timers. This suggests that assignment practices in the 
6th Judicial Circuit are quite different from those in 
other multicounty circuits. 


The Presiding Judge in the Oth Circuit 
explained his practice in a way that highlights an impor- 
tant advantage of trial court unification. He noted that 
South Dakota statutes, in a reflection of continuing 
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localism, require that a circuit judge be available to hold 
court at least once every two weeks in every county 
seat. (The legal requirement is two days each month; 
see $.D.C.L. 16-2-21.) Most counties in his circuit lack 
even half a day's court work over that period of time. 
The day I interviewed the presiding judge in his cham- 
bers at one p.m., he had already travelled to another 
county seat, conducted all pending business, and 
returned for the afternoon. At the same time, however, 
the judge emphasized that the work he dealt with 
included some matters beyond the jurisdiction of a law- 
trained magistrate. Rather than send both of them, the 
general jurisdiction judge could do all the work, as well 
as meet with court staff and review any administrative 
problems. At the same time, the low volume ensures 
that the circuit judge's work retains some variety. 


A degree of flexibility can be found in an 
urban circuit as well. In Sioux Falls, the two full-time 
magistrate judges are assigned all the misdemeanors, 
relieving the five circuit judges of that group of high 
volume, repetitive cases. At the same time, because all 
seven judicial officers are members of the same court 
(sharing two floors of the same building), a circuit judge 
whose cases have collapsed or been completed may 
help out if the law-trained magistrate has a busy 
afternoon with a full list of misdemeanors. 


What is the effect of the continuation of a two- 
level hierarchy of trial judges on the lower level judges? 
To what extent do morale problems cited by Canadian 
critics emerge in a unified trial court that retains two 
classes of judge? None surfaced in the two interviews | 
conducted with law-trained magistrates. The part-time 
magistrate judge in Pierre did have difficulty maintaining 
a law practice and spending three days a week sitting in 
court. But he explained that he enjoyed the work and 
had sought out the job, because he saw it as a stepping- 
stone to his candidacy for the circuit bench. In fact, he 
was then running for an open seat as circuit court 
judge, and a postcard he was sending to voters urged 
them to vote "for experience," adding that he had "NO 
BACKLOG — Court Calendar Current." A month later, 
he was elected. 


One of the two full-time magistrate judges in 
Sioux Falls was a young former public defender who 
said that he found the work important and satisfying, 
and would be happy to remain in the position for the 
rest of his professional career. The other magistrate 
judge had in fact been in the position for over a decade. 
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It appears that promotions from magistrate 
judge to circuit judge are rare in South Dakota, in con- 
trast to promotions from associate to circuit judge in 
Illinois. The eight-year terms of South Dakota circuit 
judges make it difficult to observe trends even over a 
15-year period. Note, however, that the newly-created 
8th Circuit judgeship went to the circuit's only full-time 
magistrate judge, following his endorsement by the 
Judicial Qualifications Commission. 


The office of law-trained magistrate is still 
evolving, and has changed since its conception in 1975. 
Fifth Judicial Circuit Presiding Judge Philo Hall wrote in 
1980 that the law-trained magistrates in his circuit were 
"selected from young lawyers who accept the work 
only until their professional development makes their 
time too valuable to continue the magistrate work." 
(Hall, I.E., p. 5] Yet a comparison of those sitting at the 
end of 1989 with those sitting in 1982 shows that seven 
of the current 17 law-trained magistrates held their posi- 
tions in 1982 as well (one of the seven had moved from 
part-time to full-time). As the unified trial court devel- 
ops, Magistrate judge positions may come to be occu- 
pied for longer periods of time, by individuals making a 
career choice rather than looking for temporary work. 


Because the magistrate judges do a great deal 
of criminal work, and some civil matters, the mix of 
cases that remains within the purview of the circuit 
judges is heavier on family matters. However, none of 
the three areas dominates a judge's sitting time. While a 
degree of specialization may occur in some circuits, it 
appears that the concept of a generalist judge remains 
strong in South Dakota. 


The Administrative Culture of the South 
Dakota Courts 


The sheer size difference between the Illinois 
and South Dakota courts presents the observer with a 
sense that the South Dakota courts are manageable and 
accessible. The new Chief Justice was not limited to 
statewide issues. The day after he was interviewed in 
Pierre, he and the state court administrator were in 
Sioux Falls, meeting judges and administrative person- 
nel. The Minnehaha County Courthouse in Sioux Falls, 
now 30 years old, remains relatively modern and open 
in design. Judges! offices could be entered just off 
public hallways, and judges could be seen and even 
approached in public areas outside the courtrooms. 


The more manageable size of the South Dakota court 
system is reflected in its caseload statistics. In fiscal 
year 1989, there were 151 felony trials in the state 
circuit courts (119 jury trials and only 32 court trials). 
Yet in 34 of the state's 64 counties, not one felony trial 
took place. Only one trial occurred in 14 other coun- 
ties, and only two trials in six others. The ten remain- 
ing counties thus had 83% of the state's felony trials; in 
fact, only three counties had more than ten felony trials. 


These figures and impressions may suggest to 
the reader a more comfortable work style than that in 
busier jurisdictions. But closer observation strongly sug- 
gests that any reduction in the formality or stress of larg- 
er jurisdictions misses the effort and commitment of the 
South Dakota courts. 


In considering the court system as a whole, one 
finds that the courts themselves administer a range of 
services left almost entirely to other departments of 
government in Canada. Court employees conduct 
presentence investigations and prepare presentence 
reports; design and supervise juvenile diversion 
programs; provide probation services to juvenile and 
adult offenders; handle offender-paid victim restitution; 
provide aftercare services to juveniles; and conduct 
divorce custody investigations. In Canadian provinces, 
these and comparable correctional and social service 
functions are outside the boundaries of court 
administration. 


In examining trial court operations, one must 
arrive early at the Sioux Falls courthouse to see the judi- 
ciary's work begin. Court sessions start at 8:30 a.m. 
When I asked one circuit judge why the courts opened 
at that time, he responded that they would have started 
at 8 a.m., but the lawyers needed time to stop by their 
offices to pick up their files. When I expressed surprise 
that circuit judges expected a jury to sit for 6 to 6 1/2 
hours a day, the response was that jurors were used to 
working eight hour days, and were critical of the courts 
for sitting shorter hours. The two magistrate judges 
had sent a memorandum to practicing attorneys the pre- 
vious August instructing all "prosecutors, defense attor- 
neys and defendants [to] be present at 8:00 a.m." for 
dispositional conferences, and that prosecutors "should 
be familiar with the file before arriving at the dispos- 
itional conference and be prepared to make a plea 
offer, if any, immediately; and in no event later than 
8:15 a.m." [Italics in original.] 
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Note also that the circuit judges who keep 
these hours are among the most poorly paid general 
jurisdiction trial judges in the United States. On July 1, 
1990, their salaries were raised to U.S.$60,423., putting 
them 49th out of 50 states. Full-time law-trained magis- 
trates reach a maximum of U.S.$41,246., and part-timers 
earn up to U.S.$19.83 per hour. The state's Chief Justice 
earns U.S.$66,700. 


Low salaries reflect South Dakota's fiscal 
conservatism. Public sector spending, and public 
services themselves, are held in check. But it appears 
that the existence of a statewide administrative appara- 
tus has allowed the court system to operate effectively 
within those constraints. Computer technology had 
just begun to expand in 1989, focusing on criminal and 
traffic cases in the state's 13 largest counties. But by 
December 1989, three counties "were filing cases direct- 
ly and using computer terminals in their courtrooms." 


More important than technology, the court sys- 
tem's central administrative office has had the benefit 
of a small group of dedicated senior professionals for 
many years. These senior managers are current in their 
fields and conscientious in their work. Effective operat- 
ing procedures are in place for functions such as fee 
and fine collection. As a result, potential problems have 
been addressed before becoming unmanageable. 

For example, increased delays or case backlogs in one 
circuit can be handled without creating a crisis in other 
locations. 


Evaluation 


How does South Dakota's unified trial court 
score on criteria of accessibility, quality and efficiency? 
The geographical accessibility of the circuit court is 
maintained by regular appearances of circuit judges 
in counties that have no resident judge, but there has 
been at least some reduction in the number of resident 
judges, since the previous 21 circuit and 19 district 
county judges were initially replaced by 37 circuit 
judges. While the jurisdiction of the visiting circuit 
judge is far greater than that of an earlier resident 
district county judge, local lawyers and citizens would 
be less likely to see a judge living in their community. 


More tangible criticism of a decline in accessi- 
bility came immediately after unification "from many 
municipalities whose police and city officials felt that 
their community was being deprived of service. This 
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criticism," Hall reported, "came largely as a result of the 
elimination of the justice of the peace and police magis- 
trate courts." [II.E., p.8] The dispersion of part-time lay 
officials certainly provided more access for police and 
related law enforcement bodies, but ready access to 
individuals who combined legal authority with little 
legal education raises competing questions about the 
quality of justice services. Hall reiterated those in 1980: 


The abuses of the justice of the peace system 
were probably one of the strongest arguments in favor 
disposof the "reform" of the courts. Any serious observer 
of the old justice of the peace courts and the present law- 
trained magistrate courts will agree that the public is 
now receiving better service from better-qualified judges 
in the type of cases previously handled by the justice of 
the peace. Very few complaints have been received in the 
last two years concerning the loss of the justices of the 
peace and police magistrates. [ILE., p.9/ 


Thus would participants argue that the one area in 
which a clear decline in geographical accessibility to 
the courts has occurred — police access to lay magis- 
trates — has been counterbalanced by an increase in the 
quality of the criminal intake process and misdemeanor 
adjudication. 


South Dakota lawyers also criticized the quality 
of circuit judges after unification. Judge Hall reported 
"complaints . . . that some of the judges are not qual- 
ified" in his 1980 assessment: 


Some lawyers have contended that they do 
not feel they can trust major litigation to trial before cer- 
tain judges. These lawyers feel that their success in such 
a trial would be meaningless because the judge would be 
almost certain to get error into the record. All of the 
lawyers interviewed as to their complaints about South 
Dakota courts said that discussions as to the lack of abil- 
ity of some judges are common to the South Dakota bar. 
HLE., p.11/) 


Hall argued that "[nlone of these complaints 
are justifiably attributed to the Unified Court System," 
but did suggest the need to appoint judges with more 
trial experience, and noted the difficulty of finding 
capable lawyers given the low judicial salaries and the 
need to campaign for election. 


Yet in one respect, there may be an indirect 
link between unification and lawyers' perceptions of the 
uneven quality of the circuit bench. Along with trial 
court unification comes a variety of administrative 
reforms designed to handle a larger volume of cases in 
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a manner consistent with principles of fairness. As 

a result, trial courts increasingly develop means of 
scheduling cases and assigning judges that are fair and 
equitable to both the judges and the litigating public. 

In the process, some old techniques may be abandoned 
that had allowed private counsel to choose their judge. 


This very point was raised by a senior attorney 
in Sioux Falls, a former state senator. He praised the 
current operation of the circuit court, but also reminisced 
about the days when opposing lawyers would discuss 
which judge they thought could best handle their case, 
and then phone him up and set a trial date directly with 
him or his secretary. 


Judge shopping is a traditional response to a 
bench of uneven quality, but has been subject to a vari- 
ety of controls and limitations for many years in most 
jurisdictions. If allowing parties to choose their judge 
is unacceptable, as a matter of fairness even more than 
a matter of efficiency, the courts and the appointing 
authorities have even greater responsibility to ensure 
that judges with insufficient strength in some areas 
of the law or insufficient experience in some types of 
proceedings can improve their skills and acquire experi- 
ence without adding to the costs faced by litigants. 


In summary, changes in both accessibility and 
quality have followed trial court unification in South 
Dakota. However, as in Illinois, the most significant 
changes have come less from the creation of a single 
trial court than from the professionalization of judicial 
officers who deal with low-penalty, low-dollar disputes. 
And this replacement of lay magistrates in local courts 
with law-trained magistrate judges in a state adminis- 
tered court parallels in key respects the development of 
Provincial Courts in Canada over the past twenty years. 


Further parallels could be made between 
the evolution of Canadian courts and those in South 
Dakota. The circuit court in South Dakota was created 
by merging the earlier circuit court with a county and 
district based court of intermediate jurisdiction, just as 
Canadian superior courts have emerged (thusfar in eight 
provinces) from merging central trial courts that did con- 
siderable travelling with locally-based county and district 
courts. Where the evolution diverges is that in South 
Dakota, merger occurred along with the professionaliza- 
tion of lay magistrates, as part of a single reform package, 
so the two classes of judges were linked administratively 
under a common set of presiding judges, under the 
common authority of the state chief justice. By contrast, 
Canadian provinces made statutory changes at different 
times, evolving two separate groups of judges with their 


own chief and senior judges, and sharply separated 
courts. It appears that in the eventual result, South 
Dakota has a form of trial court organization that is 
more tightly coupled at the local and regional level. 


Let us examine finally whether unification of 
South Dakota's trial court has promoted efficiency. This 
task is facilitated by data on case filings and other work- 
load measures available from annual reports covering 
the years from 1979 to 1989. Some key indicators of 
caseload and workload are summarized in Table 3-4 on 
the next page. Numbers are shown for three years at 
the beginning, middle and end, and the last column 
shows the highest total Gf that total was not shown in 
an earlier column). 


Taken together, the figures show a mix of 
increases, decreases and relatively stable figures. Civil 
filings have grown relatively slowly, divorce filings have 
remained remarkably stable, small claims grew and then 
levelled off, and all classes of criminal filings have 
increased. But these overall figures may not be good 
indicators of changes in the workload of circuit and 
magistrate judges. Therefore we should focus on 
changes in the number of trials and contested matters. 
Doing so reveals a pattern almost the reverse of the 
changes in filings. Civil and family work are both up 
sharply; while contested small claims have levelled off, 
they still doubled over the eleven year period. These 
large increases in workload contrast with sharp reduc- 
tions in trials of felonies and serious misdemeanors, and 
no change in minor misdemeanor trials; note however 
the growth that has occurred in felony preliminaries. 


The net growth in trials, hearings and contested 
matters is evident in matters within the jurisdiction of 
both circuit judges (most civil, divorce and felonies) and 
magistrate judges (small claims, misdemeanors, and civil 
matters up to U.S.$2,000.). Yet the South Dakota 
judiciary has not grown in size at all. In 1973, unified 
trial court legislation authorized 37 judges; the number 
was reduced by one in 1975 and again in 1984, and 
increased by one in July 1989. Thus there has been no 
change in the size of the circuit bench during the entire 
period covered in Table 3-4. 


Figures for law-trained magistrates were not 
available for the 1970's; Hall's discussion of the 5th 
Judicial Circuit quoted above suggests that sharp fluc- 
tuations must have occurred. However, by 1981, there 
were 17 law-trained magistrates (six full-time and eleven 
part-time). One part-time position was left vacant from 
1982-84, another full-time position was later created, but 
a part-time position was eliminated in 1990. Thus there 
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Table 3-4 


Category 


Civil filings 

Civil trials and 
disposition hrgs 

Divorce filings 

Divorce trials and 


related hearings 


Small Claims filings 


Small Claims Contested 


Class 2 Misdemeanors 
Filings 
Trials 


Class 1 Misdemeanors 
Filings 
Trials 


Felonies 
Filings*** 
Preliminary Hearings 
Trials 


Notes: 


“Civil” matters exclude small claims. 


Caseload and Workload Changes, 
South Dakota Circuit Courts, 1979-89 


BY 1979) 


13,014* 
1,104* 


I2ZA26 
Dyno L 


9,148 
459 


hse Te 


688 
Pa Ny: 


FY 1984 


10,6086 
1,820 
3,216 
1,153 

195259 


2,288 


130,520 
io" 


ia ee 
310 


2,606 
704 
160 


*Denotes lowest number over eleven year period. 
**Denotes highest number over eleven year period. 


n.a. = Not available (category not reported at that time). 


FY 1989 Highest 
Year 


10,547 12,027 (FY87) 
276 

3,544 (FY81) 

2,293 (FY88) 

21,814 (FY86) 


2,802 (FY86) 


160,068** 


2,738 (FY82) 


502 (FY82) 


1,055 (FY88) 
270 (FY81) 


**Prior to 1986, felony filings did not include unterminated cases. 


are still 17 law-trained magistrates today. Staffing allo- 
cation figures show that the actual hours law-trained 
magistrates have worked has increased in that period — 
from 10.4 FTEs in fiscal year 1982 to 11.9 FTEs in fiscal 
1985 and 12.2 FTEs in fiscal years 1988 and 1989. Some 
growth has taken place here, but the overall increase in 


judicial time is marginal. 


In summary, South Dakota's unified trial court 
has been able to absorb a substantial net increase in 


judicial workload without any increase in judicial 


personnel, and only a marginal increase in judicial time. 
The court's ability to do so may be attributable to gen- 
erosity on the part of the 1973 legislature in allocating 
sufficient judicial personnel to allow for workload 
growth. But the South Dakota legislature is not known 
for its generosity, so the ability of the trial court to do 
more work with virtually the same numbers on the 
bench is a credit to its efficiency. 
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At the same time, because this positive conclu- 
sion is based on quantitative data, it must be made with 
caution and with qualifications. Court statistics in any 
jurisdiction face problems of validity. If for example, 
participants know that trials are considered a key mea- 
sure of workload, the numbers could be inflated by 
local reporting practices that transform a meeting in 
chambers to a trial. And even in a state like South 
Dakota, where court statistics are collected by personnel 
within a single administrative system, the numbers 
reflect diverse local practices. Review of South Dakota's 
criminal statistics suggests for example that some coun- 
ties may be reporting each charge against the same 
individual as a separate case, presumably reflecting 
prosecutorial practice within the county. 


The judicial system annual reports provide no 
data on trial delays or the aging of cases or the elapsed 
time for different types of cases. So it is not possible to 
analyze in quantitative terms whether the unified trial 
court has been effective in reducing delay. Impressionistic 
evidence from interviews with both state and local court 
officials suggests that some problems exist; Rapid City 
in the western part of the state, South Dakota's second 
largest city, showed increased delays, and was receiving 
attention from Pierre. 


Yet Sioux Falls could point proudly to reduc- 
tions in the elapsed times for disposition of civil cases. 
A civil caseload review prepared in February 1989 by 
the trial court administrator showed the median time 
from filing to disposition for 247 civil cases assigned to 
judges and completed in 1988 was just over a year. 
This is an impressive performance, because the 247 
cases were only a small portion of total annual civil fil- 
ings (over 3000 in 1987); 226 of them were cases in 
which a certificate of readiness was filed. Yet within 
less than two years, a civil case review for fiscal year 
1990 showed marked improvement. Sixty-seven 
percent of the new year's 243 cases were completed 
within a year of filing, and 71.6% reached disposition 
within six months of the certificate of readiness (up 
from 57% in the previous survey). 


It could be expected that South Dakota's small 
dispersed population might add to potential trial delays 
by increasing the difficulty of assembling jury panels, a 
task done continuously and hence more expeditiously 
in large urban courts. Yet while South Dakota courts 
are not known to be exceptionally fast by American 
standards, available evidence suggests they have been 
able to maintain reasonable waiting times for trial. And 
the operation of the unified trial court, reinforced by a 
state-level administrative capability, has contributed to 
the overall effectiveness of the court system. 
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Chapter Four 


The One-Level Trial Court in 
Minnesota 


Interesting and diverse as the Illinois and South 
Dakota courts are, understanding their experience is 
less important to this report than learning about the 
Minnesota courts. For Minnesota is the only one of 
these three to aim for a “pure” one level trial court with 
only one class of judicial officer. Furthermore, for the 
most part, Minnesota has achieved that goal. From one 
end of the state to the other, the same judges who con- 
duct civil and criminal jury trials also sit in traffic court. 


Minnesota’s trial courts are the most recent in 
the United States to unify. They did so over a lengthy 
period, from 1983 to 1987, through a unique process 
termed “voluntary unification” whereby each of the 
state’s ten judicial districts was authorized to develop 
its own distinctive “merger plan.” And even before 
this unification process began, the Minnesota courts had 
been reformed and reorganized for two decades 
or more. Thus, unlike Illinois and South Dakota, 
Minnesota was not constructing a trial court from 
numerous fragmented local courts and judicial officers. 
It was building on an already simplified, profession- 
alized and partially integrated two-level trial court 
system. 


The recent vintage of Minnesota’s unified one- 
level trial courts makes it impossible to assess the 
longer term consequences of structural reform in that 
state. However, it should be possible to understand 
more clearly the issues that were raised during the unifi- 
cation process, and to explore current problems that 
some participants attribute to unification. The ability to 
do so was enhanced by the cooperation of Minnesota 
judges and court administrators. During a week in the 
state, it was possible to meet with the state court admin- 
istrator and senior officials in her office, four members 
of the seven-judge state Supreme Court, a number of 
judges and administrators in both Minneapolis and St. 
Paul, and judicial district administrators in two other dis- 
tricts. Judges in a fifth district were interviewed by tele- 
phone, as was the current president of the State Bar 
Association. 


Page 


CONTEXT AND HISTORY OF COURT 
UNIFICATION 


The state of Minnesota has a population of 
4,352,000, spread through 87 counties that cover 84,068 
square miles, a larger area than either Illinois or South 
Dakota, and 12th among the 50 states. Admitted to the 
union in 1858, Minnesota began as an agricultural state 
until the growth of mining at the end of the nineteenth 
century, and manufacturing and commerce in the twen- 
tieth. Agriculture was still dominant until World War II, 
but rural population has declined and urban and subur- 
ban population has grown. Well over two million peo- 
ple — half the state’s population — live in the Minneapolis- 
St. Paul metropolitan area, covering Hennepin County 
(Minneapolis, the state’s largest city) and Ramsey County 
(St. Paul, the state capital); the surrounding counties 
have also experienced rapid growth. 


By the end of World War II, Minnesota’s trial 
courts looked essentially as they had since the begin- 
ning of the twentieth century. The general jurisdiction 
trial court was the District Court, organized into 19 judi- 
cial districts. The constitution also provided for justices 
of the peace, probate courts, and other inferior courts 
established by the legislature — in practice, a number of 
municipal courts. [Pirsig, I.D., pp. 820, 828] As early 
as 1941, the Minnesota Judicial Council appointed a 
Committee on the Unification of the Courts that recom- 
mended a simplified two-tier trial court system, with a 
district court and a county court. No action was taken, 
and even the 1956 constitutional amendment about 
which Pirsig wrote was less far reaching. 


By the early 1970's, the simplified two-tier sys- 
tem had been established. The District Court had been 
reorganized into ten rather than 19 districts, eliminating 
seven districts that by 1956 had only one judge. Although 
justices of the peace were not abolished until 1977, they 
were effectively replaced by full-time law-trained judges 
in 1971, when the second tier courts were rationalized 
by creation of a limited jurisdiction court in each coun- 
ty. The new courts were called County Courts in 85 
counties, and Municipal Courts in the two most urban- 
ized counties, Hennepin and Ramsey. The state court 
administrator's office was well established, though trial 
courts were staffed and funded by the counties. 


Other innovations had been pioneered in 
Minnesota; for example, Hennepin County created 
family court referees within the District Court to provide 
specialized expertise in family law matters. Both district 
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and county court judges ran in nonpartisan elections; in 
practice, however, most judges joined their courts as 
they still do today, by appointment of the governor. 


Reform of the trial courts did not stop with the 
establishment of a professional county court bench. 
Steps were taken to integrate county and district courts 
administratively, even though they remained distinct 
courts with separate sets of judges. By the late 1970's, 
the separate chief judge’s position in each county and 
municipal court was abolished. Instead, each of the ten 
judicial districts had a chief judge and an assistant chief 
judge elected by a combination of the district and coun- 
ty/municipal court judges within the district. The chief 
judge would be a district court judge, and the assistant 
chief was required to be a county or municipal court 
judge. 


Another step was taken that brought the two 
courts closer to unification. County courts were made 
district wide bodies, rather than having one court per 
county. (The two municipal courts were already district 
wide, since Hennepin and Ramsey Counties were large 
enough that each one constituted a judicial district.) 
This change not only meant that counties with small 
caseloads could share a single county judge, but also 
changed the electoral base of the county court judges. 
Henceforth, they would be elected district wide, as 
were the district court judges. 


The county and municipal court judges contin- 
ued to press for merger of the two trial court levels. 
The district court judges fought to maintain the two trial 
courts. By the late 1970's, the volume and visibility of 
court reform legislation was great enough that state leg- 
islators acquired more than the usual expertise on the 
topic, increasing the likelihood of legislative inter- 
vention. Furthermore, justices on the state supreme 
court became more active. In most states, only the 
chief justice is involved in developing court administra- 
tive policy, but in Minnesota he was joined by an asso- 
ciate justice, Lawrence R. Yetka, who chaired a Select 
Committee on the State Judicial System appointed by 
the chief justice under the auspices of the state Judicial 
Council. [Tennessen, II.D., p. 6] 


In 1980, the governor appointed a new chief 
justice, Douglas Amdahl, then the chief judge of the 
Hennepin County District Court, the largest trial court 
in the state. Amdahl had been a public opponent of 
merging the district and county/municipal courts, but he 
reversed his position after becoming chief justice. He 
not only presided over unification of the two trial 
courts, but by the end of the decade became chair of 


the American Bar Association Committee on Standards 
of Judicial Administration — the committee whose 1990 
standards reiterated support for a one-level trial court. 


The next step toward a single trial court was 
taken in 1982 by the Minnesota State Legislature. Rather 
than mandate unification throughout the state, it autho- 
rized each judicial district to create “one general trial 
court of the judicial district to be known as the district 
court.” The judicial district reorganization could only be 
accomplished by a majority vote of the district judges 
and a separate majority vote of the county or municipal 
judges in the district. The reorganization would take 
effect a year “following certification to the secretary of 
state”; the time period was subsequently accelerated to 
three months for four of the ten districts. [Minnesota 
Statutes 487.191, based on 1982 c. 398, s. 8] Certification 
took the form of filing a unification or merger plan. 
These ranged in size from nine lines to six typewritten 
pages. Because plans could vary, each district that 
chose to combine its two trial courts into one had 
broad discretion to implement unification as it wished. 


If most district court judges opposed unifi- 
cation, how would it be achieved? Under what con- 
ditions would a majority of district judges within a 
single judicial district “volunteer” to unify? The statute 
encouraged unification for two reasons. First, the dis- 
trict judges knew that support for mandatory statewide 
unification was strong enough in the legislature — and 
would have the endorsement of the state supreme court 
— that a one-level trial court was likely to emerge even 
over their opposition. Second, agreement on a local 
plan would allow the district judges to negotiate more 
favourable terms. In practice, the most common out- 
come was that the two trial courts would be merged, 
but the sitting district court judges would not be re- 
quired to sit on matters formerly within the jurisdiction 
of the county and municipal court judges. The county 
and municipal judges were usually willing to consent to 
this provision on the assumption that their work would 
gradually become more varied as new appointments 
were made, so the sooner unification took place, the 
more quickly they would enjoy the benefits. 


The first district to unify was perhaps the most 
diverse, the Tenth Judicial District, covering an eight- 
county area from fast-growing suburbs surrounding 
the Twin Cities north to rural areas along the Wisconsin 
border. The resolution filed January 11, 1983, approved 
merger and then included a number of “terms and con- 
ditions” that would come to be referred to as “grandpar- 
enting”: 
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That any District Court Judge sitting as a 
District Court Judge on July 1, 1982, and during that 
Judge's tenure in office, shall not be required to preside 
over any matter the jurisdiction of which is with the 
County Court as of June 30, 1982..... The District Court 
Judge shall preside over any concurrent jurisdictional 
matter and any gross misdemeanor and any actions 
at law in which the amount in controversy exceeds 
$5,000, except proceedings for dissolution, annulment 
and legal separation, and other actions related thereto; 
proceedings under the Reciprocal Enforcement of 
Support Act; proceedings for adoption and change of 
name; and proceedings for the determination of paterni- 


ty or parentage of and establishment and enforcement of 


child support payments for an illegitimate child. A 
District Court Judge sitting as of July 1, 1982, may hear 
any traditional county court matter only with that 
Judge's consent. 


That any County Court Judge sitting as a 
County Court Judge on January 7, 1983, shall not be 
required to preside over any matter jurisdiction of which 
is with the District Court as of June 30, 1982. The 
County Court Judge shall preside over any concurrent 
Jurisdictional matter and any gross misdemeanor and 
any actions at law in which the amount in controversy 
does not exceed $15,000. That any County Court Judge 
in office as of January 7, 1983, may hear any tradition- 
al District Court matter only with that Judge's consent. 


That any person assuming a District Court judi- 
cial position or a County Court judicial position after 
January 7, 1983, shall preside over any matter 
in any court as that Judge may be so assigned... 


No amendment of this Resolution shall be valid, 
nor shall it alter the rights, duties and obliga-tions of the 


District Court Judges or County Court Judges, sitting as of 


January 7,1983, as those rights, duties and obligations 
are outlined herein... 


The provisions in the Tenth District resolution 
are reciprocal. Incumbents from both existing courts 
are grandparented, and both are authorized to hear all 
cases. The provisions are reinforced not only by the 
clause prohibiting amendments, but by the initial refer- 
ence to “tenure in office,” designed to ensure that 
grandparent rights carry over to an incumbent's new 
term following reelection. At the same time, the provi- 
sions are not symmetrical, since district court judges 
were more likely to invoke them than county court 
judges. Not all district judges in the Tenth invoked their 
grandparent rights under the resolution. A number of 
them accepted regular assignments to county court 


matters. At least one judge who refused to accept 
assignments still sat on county court matters when 
requested to do so on an emergency basis. 


The provisions are also interesting for what 
they suggest about judicial perceptions of desirable 
work. Civil and criminal work are divided by dollar 
amount and potential penalties, but all family work was 
classified as a “traditional county court matter,” and this 
was reinforced by two additional provisions designed to 
leave no doubt that incumbent district court judges 
wanted no part of any family law matters. 


How effective was unification in the Tenth 
District? Participants believed the benefits were 
substantial. Within a year, Jane Morrow, the Clerk of 
Courts in Anoka County (the most populous county 
in the district), argued that statistical data from the 
Supreme Court’s State Judicial Information System 


strongly supports the contentions of proponents of court 
consolidation; that consolidation results in dramatic 
improvements in trial calendar currency. The data 
concludes that the district providing the most expeditious 


judicial service to the public is the unified Tenth Judicial 


District. 


The public importance of trial court consolidation, she 
concluded, “arises out of the connection between con- 
solidation and the improvement in providing judicial 
services to the public.” 


THE CONSOLIDATION STUDY 
COMMISSION 


Before the next unification plan was filed in 
November 1983, the governor signed a bill creating the 
Court Consolidation Study Commission to “determine 
whether it would be desirable to unify the current” trial 
courts. The 16-member commission consisted of eight 
state legislators (four from each house), five judges (two 
from the district court, two from the county court, and 
one from the state supreme court), and three public 
members (two attorneys and one clerk of court, Jane 
Morrow from Anoka). One of the attorneys, A. M 
Sandy Keith, was named chair. Keith was a respected 
lawyer from Rochester, Minnesota, home of the Mayo 
Clinic, and succeeded U.S. Supreme Court Justice Harry 
Blackmun as Mayo’s chief counsel; he was also a 
prominent Democratic Party politician and former 


statewide office holder. 
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The commission’s brief report in February 1984 
recommended mandatory consolidation of the district 
and county/municipal courts as of July 1, 1985. While 
its fifth and final recommendation was that “[e]lach dis- 
trict in the state should be allowed to proceed with a 
unified plan which would reflect its own particular 
problems and history,” the commission also “unani- 
mously recommend[ed] that the implementing leg- 
islation contain no provision to permit the grand- 
fathering in of certain judges.” Thus the commission’s 
preference for a uniform one-level system was clearly 
expressed; its bow to diversity would not have permit- 
ted district plans to include the one provision most 
useful in gaining agreement between supporters and 
opponents of unification. 


The commission’s nine-page majority report 
was accompanied by ten pages of minority reports and 
supplementary comments. The key minority report sug- 
gests that support for mandatory one-level trial courts 
reflected the views of a slim majority of the 
committee, who chose that position over a competing 
model of a “unified trial court... served by two divisions 
of judges.” This compromise position was outlined by 
State Rep. Richard Cohen of St. Paul, and his minority 
report was signed by Duluth District Judge Charles 
Barnes. Under the two-division proposal: 


Division I judges will have original jurisdiction 
in all civil and criminal actions. Division IT judges will 
have exclusive jurisdiction in all juvenile and probate 
proceedings and will exercise jurisdiction over concilia- 
tion court [small claims], traffic and ordinance vio- 
lations. 


The proposal also ensures that “Division II judges will 
have concurrent jurisdiction with Division I judges in 
all civil and criminal matters as provided by rule of 
Supreme Court.” [Underlining in original.] 


The minority position is an interesting variation 
on the Illinois and South Dakota systems. Once again, 
work deemed less desirable is shifted to second-division 
judges within the context of a single trial court. Under 
this plan, those advocating unification for administrative 
purposes, such as Morrow in her description of the 
gains in the Tenth District, would have their single 
court, but general jurisdiction judges would not be 
bogged down with what Minnesotans distinctively and 
elegantly label “scut work.” At the same time, the divi- 
sion of work proposed by the minority report focuses 
more on subject-matter specialization than on the 
distinction between high-dollar, high-penalty cases 


and low-dollar, low-penalty cases. Thus all criminal 
matters including “petty misdemeanors” would be 
placed in the district court, making it a unified criminal 
court, with traffic and municipal ordinance violations — 
akin to Canadian “provincial offences” — in Division II. 
Juvenile court matters, often found in superior courts in 
the United States (California is a conspicuous example), 
are placed in Division II, as they surely would be if two 
divisions of judges were created in a single Canadian 
trial court. 


The minority report indicates that a December 
19 commission meeting “approved the concept of a sin- 
gle tier district court” although the two-division plan 
was supported by seven members. This suggests a very 
tight split, in which the vote would have been 8-7, with 
the chair supporting the majority, since he could have 
created a tie and prevented approval. The split broke 
along expected lines. The two district court judges sup- 
ported two divisions, the two county court judges sup- 
ported a single tier. The state supreme court justice 
voted with the district court judges in support of the 
compromise position. The state representatives split 
2-2, and the state senators voted 3-1 for single tier. The 
remaining lawyer supported two tiers and the court 
clerk one. 


The strong position that emerged from the tight 
commission vote suggests that unification supporters 
were not required to compromise in order to secure a 
majority for statewide adoption of one-level courts. 
Under these conditions, the nine remaining districts may 
have realized the value of a negotiated rather than a 
mandated unification. Asa result, the “voluntary” pro- 
cess continued without the commission’s primary 
recommendation ever being passed into law. Most dis- 
tricts emulated versions of the grandparent clause of the 
Tenth; only the First and Third Districts in southeastern 
Minnesota made no divisions among currently sitting 
judges. 


The most direct challenge to the one-level con- 
cept came from the Sixth and Ninth Judicial Districts in 
the northern part of the state. Easily the largest district 
geographically, the 17-county Ninth covers the entire 
northwest quadrant of the state along the Manitoba and 
Ontario borders, including Lake of the Woods and the 
headwaters of the Mississippi. The four-county Sixth 
District is centred in Duluth and extends north to 
Minnesota’s Iron Range. Most observers throughout the 
state felt that whatever the shortcomings of a one-level 
trial court in metropolitan counties like Hennepin and 
Ramsey, the sprawling Ninth would reap the greatest 
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benefits through saving “windshield time.” For exam- 
ple, under unification a district judge would not have 
to drive across two large counties in the state’s coldest 
winter weather to give formal approval to the resolution 
of a matter beyond the jurisdiction of a county judge. 
Yet the Ninth District’s unification plan, filed July 1, 
1984, created one trial court — with two divisions corre- 
sponding generally to those in Rep. Cohen’s minority 
report. Thus district court judges would become 
Division I district court judges, and county court judges 
would become Division II district court judges. Furthe- 
rmore, this divisional split applied not only to incum- 
bents, but also “in all its terms upon each judge of 

the district and his/her successors.” Thus any future 
candidates for judicial office would be required to 
designate whether they were seeking a Division I or 
Division II judgeship. 


A year later, the Sixth District filed a similar 
plan for perpetuating two classes of judges. However, 
the plan was challenged, and an Attorney General’s 
opinion held it invalid under the state statute because of 
the requirement that Division II judges be elected from 
districts smaller than those of Division I judges. The 
Sixth District then submitted an “Amended Unification 
Plan” that essentially adopted the grandparenting provi- 
sions used in other districts. The Ninth District never 
submitted any revisions, but never implemented the 
two tier distinction. In practice, the Ninth is the only 
remaining district where grandparent clauses are still 
invoked, suggesting the depth of opposition in that 
part of the state. 


The study commission report dealt also with 
two issues that are central to understanding the opera- 
tion and impact of a one-level trial court, and have 
been an important part of the debate in Canada. The 
first involves criminal appeals. Before the drive to unifi- 
cation began in Minnesota, criminal appeals went from 
the trial court to the state supreme court, regardless of 
whether the appeal was from a felony conviction in 
district court or a misdemeanor conviction in county 
or municipal court. Caseload pressures on the state 
supreme court, particularly the growth of appeals from 
the Hennepin County Municipal Court, led to proposals 
that appeals from that court should be heard by a three- 
judge panel of the Hennepin County District Court. 
Those proposals were adopted, relieving the state’s final 
appellate court of a number of appeals from mis- 
demeanor convictions. In turn, however, as support for 
a unified one-level court proceeded, opponents pointed 
out that unification would mean the court trying misde- 
meanor cases and the court hearing appeals from those 


cases would be the same, and would draw its judges 
from the same pool. Either that or appeals would move 
back to the state supreme court, recreating the previous 
problems of that court. 


A similar anomaly has been raised by oppo- 
nents of a unified criminal court in Canada. Since 
appeals in summary conviction matters (our equivalent 
to misdemeanors) are now heard by a single superior 
court judge, under a unified criminal court a summary 
conviction appeal would be heard by a judge of the 
same court (and the same rank) as the trial judge. 
Supporters of the unified criminal court consider this a 
side issue, and argue that it would be possible for an 
appeal to be heard by the same court that tried the 
case, a common practice in Australian superior courts 
today, and in Canada before appellate benches were 
separated from trial benches in the provincial superior 
courts. While these supporters are correct that the 
problem is neither insoluble nor fundamental, 
Opponents are justified in seizing on the problem as an 
example of an increased cost that could derive from a 
one-level criminal court. For example, summary 
conviction appeals under a unified criminal court in 
Ontario could be handled by panels of three trial court 
judges, increasing cost per case, or by a single judge of 
the court of appeal, increasing travel costs for either the 
judge or the parties. Furthermore, ministry documents 
presented by the Ontario Attorney General indicate that 
shifting summary conviction appeals to the provincial 
court of appeal could require increasing that bench to 
more than 30 judges. 


In Minnesota, this issue was moot before the 
Consolidation Study Commission issued its report, 
because in 1983 an intermediate appellate court, the 
Minnesota Court of Appeal, was added to the state court 
system. The new court of appeal was created once it 
Was apparent that case pressure on the state supreme 
court would continue as population and commercial 
activity expanded. Once the new court was in oper- 
ation, misdemeanor as well as felony appeals went 
directly there, altering the role of the state supreme 
court and eliminating a practical difficulty confronting 
advocates of one-level trial courts. In Canada, the issue 
of summary conviction appeals is still very much alive, 
because the Ontario government has refused to support 
an intermediate court of appeal for the province even as 
it advocates a unified criminal court. 


The second issue raised in the study com- 
mission document centres On the concept that the 
quality and equality of justice require equality among 
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trial judges. This idea moves beyond allegations that 
opposition to one-level trial courts derives from self- 
interest of superior court judges: a desire to maintain 
higher status, a more exclusive title and a more restrict- 
ed workload. The next step in that argument is often 
an assertion that superior court judges should put aside 
those concerns in the interests of a more efficient sys- 
tem of adjudication. The equality concept is somewhat 
different. It argues that by differentiating cases and 
assigning them to different classes of judges — one sub- 
ordinate to the other in the judicial hierarchy, and com- 
monly paid a lower salary — the litigants themselves are 
being deprived of equal justice. 


The basic premise of the equality argument 
was stated in one minority report as a general proposi- 
tion accepted by all: 


All cases are important to society, be they 
a DWI [impaired driving] or murder case, a child 
custody or dissolution case, and a landlord/tenant or 
class action securities case. 


If so, argue proponents of unification, why maintain 
two divisions as “a caste system not unlike the present 
two-tier court”? If cases are equally important, should 
they not be tried by judges equal in rank and salary? 


Here the contending arguments fall into a dis- 
pute over who has the burden of persuasion. If the 
equal importance of all cases is basic, argue propo- 
nents, trial judges should be equal in rank and salary, 
and opponents have the burden of demonstrating why 
two levels need be retained. In contrast, two commis- 
sioners opposed to one-level courts suggest that it is 
those who propose change who have the burden of 
persuading us that a unified one-level trial court “will 
promote better justice for Minnesota.” 


The commissioners making this argument also 
stated as a general proposition that “[judges, regardless 
of the tier in which they serve, have similar qualifica- 
tions and are of equal competence.” This proposition 
puts supporters of unification in a bind. If they accept 
it, unification may not be a necessary condition for 
equal justice. If judges are equally qualified and comp- 
etent in both tiers, then for example “full implemen- 
tation of cross assignment and centralized scheduling, 
even without formal consolidation, can accomplish the 
stated goal of those favoring unification — more efficient 
use of judicial resources.” If supporters reject this 
proposition, saying that equal rank and salary are nec- 
essary, have they then conceded that lower status and 
lower salaries lead to a county court bench that is less 


well qualified and less competent, a concession that 
could raise concerns about the appropriateness of merg- 
ing the two courts? 


There is one aspect of the equality issue on 
which commission members were in full agreement: 


In analyzing the systems in other states and 
in analyzing what has occurred in Hennepin and 
Ramsey Counties, the Commission recognized that a 
unified system may attempt to utilize parajudicial 
personnel to handle routine or otherwise “undesirable” 
types of cases. Considerable debate ensued over whether 
the Minnesota judicial system should allow expanded 
use of parajudicial personnel. The Commission was 
unanimous in its belief that such a situation not be 
allowed to occur. The Commission also expressed 
concern over those states having one trial court, but with 
two or three levels of judges. Again, there was almost 
unanimous opinion that this should not occur in 
Minnesota. 


The commission’s fourth recommendation therefore 
“cautioned” the legislature not to permit “the expanded 
use of referees and judicial officers under a consolidat- 
ed court system” in order to avoid “the potential growth 
of classes of judges.” 


In short, whether commission members 
favoured a one-level court or a two-level court, they 
agreed that a one-level court should not be created 
if the next step was the expansion of a new class of 
subordinate judicial officers. This suggests a general 
acceptance of the concept that because all cases are 
important, they should be handled by judges equal at 
least in qualifications and competence, and perhaps in 
rank and salary as well. Whether this is a logical argu- 
ment or a realistic one will receive further consideration 
in Chapter Five. What should be observed at this point 
is that the dominance of managerial and efficiency argu- 
ments in the discourse on court structural reform should 
not obscure fundamental issues of how we define and 
measure the quality of justice. 


The Court Consolidation Study Commission 
Was an important step in the unification process, not 
because of any legislative results, but because it sig- 
naled continued support for a one-level trial court. 
By the time the commission’s report was released, two 
more districts had filed unification plans, one with a 
grandparent provision and one without. The plan with- 
out grandparenting (the Third District in southeastern 
Minnesota) did however include language making all 
sitting district judges senior to all sitting county judges 
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“{iJn all situations where decisions, rights or privileges 
shall depend upon judicial seniority within the district.” 
The Third District plan also contained a requirement 
unusual in American court rules: “No judge will provide 
more than 80% of the judicial service in any one coun- 
ty.” The need to ensure litigants within a county that 


they can obtain the services of an alternative adjudicator 


has long been built into Canadian practice, but is not as 
universal in the United States. 


The tenth and last plan was filed on Septem- 
ber 8, 1986, by the Fifth District in rural southwestern 
Minnesota. Four other plans — including those covering 
Minneapolis and St. Paul — had been filed within the 
previous six months. Thus on September 8, 1987, the 
unification process was complete. Minnesota had a sin- 
gle trial court, staffed entirely by district judges. In the- 
ory. Before evaluating the impact of the unified trial 
court, however, it is essential that we examine both the 
impressive degree of success the court system has had 
in maintaining a one-level trial court, and the important 
exceptions to the judicial equality principle that still 
remain. 


ONE-LEVEL COURTS IN OPERATION 


In 84 of Minnesota’s 87 counties, the single trial 
court is staffed by district court judges and by no other 
judicial officers. The chief explanation for the absence 
of other judicial officers is that no district can appoint 
parajudicial personnel without approval of the state 
supreme court. While trial court budgets are funded by 
county government, the state supreme court has used 
its rule-making power to ensure that individual districts 
cannot reintroduce a second tier of judicial decision 
makers even if county authorities are willing to pay 
the cost. 


The only exception in these 84 counties is a 
temporary one. The judges in a district may appoint a 
court referee on a temporary basis with the permission 
of the state supreme court — if the district’s caseload has 
increased but that increase has not yet been reflected in 
the creation of an additional permanent district judge- 
ship. The key to this process is the weighted caseload, 
a statistical formula whereby different types of cases are 
given different “case weights” or values, based upon 
previous studies of how much court time cases require 
for disposition and what proportion of particular case 
types go to trial, settle just before trial, or are processed 
with little or no actual court time. The case weights are 
subject to periodic review and revision by the state 
court administrator's office, and are designed to avoid 


practices that local trial courts have used in other juris- 
dictions (including the federal courts) to enlarge their 
numbers artificially. The weighted caseload enhances 
the ability of the judicial branch to plan for the trial 
courts as a whole, as well as control the growth of 
parajudicial personnel. 


The development of the weighted caseload has 
given the courts a method of making an effective case 
to the legislature for more judgeships in high growth 
districts. At the same time, however, the legislature has 
established a policy that requires the judicial branch to 
evaluate judgeship needs before a vacancy can be filled 
for an existing judicial position. Thus if a vacancy 
occurs in a district whose weighted caseload no longer 
requires as many judgeships, the state supreme court 
has the authority to order the vacant judgeship shifted 
to another district. Failure to do so would jeopardize 
legislative approval of additional judgeships, on the 
grounds that the judicial branch allowed an unnecessary 
position to be filled at the taxpayer’s expense. While 
this policy seems to be a thoughtful response to the 
need to reduce government spending, and it wisely rec- 
ognizes that the decision to shift a judgeship should be 
made by those within the court system, it has placed 
new pressures on statewide judicial branch officials. 
The recent removal of a judgeship from the Fifth 
District, based on weighted caseload figures that reflect- 
ed the district’s declining population, was challenged in 
a hearing in which the district extensively documented 
its continuing needs, and even challenged the accuracy 
of some of the caseload calculations. On more than 
one occasion, I heard complaints that the weighted 
caseload did not adequately incorporate “windshield 
time”—the reality that judges in less populated counties 
had travel requirements not comparable to those in 
urban districts. 


Even if referees were nominally temporary, 
they could grow in number and their terms of office 
could grow in duration if the legislature was not also 
responsive to the judiciary’s requests. The legislature's 
record has generally been good in recent years, when 
Democrats controlled both the legislature and governor- 
ship; whether the same pattern will occur following the 
election of a Republican governor in November 1990 is 
problematic. Judgeship figures reflect this situation 
When the study commission reported in February 1984, 
it counted 86 district judges, 103 county judges and 28 
municipal judges (Hennepin and Ramsey Counties 
only), 217 judges in all. By 1987, the figure was up to 
224; by 1989 it was 237, and by the end of 1990 it stood 
at 241. The 1991 legislative session, however, approved 


only one of 12 judgeship requests. 
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What about the three counties out of 87 that 
were excluded from the broad statement at the opening 
of this section? One, St. Louis County, has a single judi- 
cial officer sitting in Duluth, who hears family and juve- 
nile matters. The position was carried over from before 
unification. The other two counties are more significant 
exclusions, since they are the state’s two most populous 
counties, Hennepin (the Fourth District) and Ramsey 
(the Second District). There are currently 54 district 
judges in Hennepin and 24 in Ramsey, but in both 
counties, there had been a variety of parajudicial 
personnel prior to unification, including conciliation 
court judges Gawyers who preside in small claims 
actions on a part-time basis) and family court referees 
(awyers who are appointed full-time to handle family 
law matters). Both counties have also developed court- 
annexed arbitration programs that use volunteer 
lawyers. 


The Hennepin judicial district administrator 
indicates that his court currently has 15 full-time 
referees, including six in family law, four in juvenile 
court, two in probate, one who handles mental commit- 
ments and another handling matters that are an offshoot 
of a domestic abuse statute. In Ramsey County, three 
referees handle family court work full-time, with others 
doing juvenile court as well; one probate referee also 
handles traffic, and a new housing referee has been 
added. The state court administrator’s office currently 
calculates that full and part time judicial officers add the 
equivalent of 17 full time judicial positions in Hennepin 
County, and nine in Ramsey County. These represent 
an addition of over 30% in judicial personnel, suggest- 
ing how important parajudicial personnel continue to 
be in the state’s two major urban districts, in spite of 
stated policy preferences against their use. Recall how- 
ever that the study commission carefully recommended 
against “expanded use of referees and judicial officers,” 
and did not comment on continued use. Thus unifica- 
tion did not compel abolishing or even phasing out 
these positions. 


While the possibility always exists that these 
positions could grow in number and scope of responsi- 
bility, the main pressure today is in the opposite direc- 
tion. This is very likely a result of the state court 
administrator’s office treating the 17 Hennepin and nine 
Ramsey County full-time equivalents as judgeships for 
the purpose of calculating whether those two counties 
are entitled to additional judgeships. Thus Hennepin 
is assumed to have a complement of 71, and Ramsey 
of 33. As a result, Hennepin County’s veteran court 
administrator indicated that he favours converting 
vacant referee and judicial officer positions into full 


district court judgeships, on the assumption that a regu- 
lar judge will in practice be more productive. While 
some Hennepin County judges share this view, both 
Hennepin and Ramsey opposed conversion in 1991, 
preferring to continue the system by which referees 

are appointed by the district court judges. 


The continued existence of judicial officers in 
the two largest counties in Minnesota suggests that even 
in the “purest” one-level trial court, judicial inequalities 
may persist. In a practical way, their existence is con- 
trary to steps taken in Ontario during Phase One of its 
court reform plan to eliminate the masters who had sat 
in the High Court of Justice in Toronto. One of the 
Ontario Government’s arguments was that it would be 
deemed unfair by judges outside Toronto for masters 
to do work in Toronto that superior court judges would 
be required to do in other centres. During my time in 
Minnesota, I heard no similar concern expressed by 
judges and judicial district administrators outside 
Hennepin and Ramsey, even though outstate judges 
have to handle all small claims and family matters. 


At the same time, the exceptions noted in the 
three Minnesota counties should not deflect us from the 
recognition that a “pure” one-level trial court operates in 
84 counties, and that even in Hennepin and Ramsey, no 
parajudicial officers handle any criminal or traffic court 
matters. The visible results are quite striking for a 
Canadian observer. In a crowded 11th floor courtroom 
in the modern Hennepin County Courthouse, I observed 
a district court judge with inherent and unlimited juris- 
diction taking pleas and setting dates in traffic cases from 
9 a.m. until noon. On another afternoon, I observed a 
district judge whose appointment predates unification 
handling preliminary criminal matters equivalent to bail 
reviews and first appearances in a Canadian Provincial 
Court. 


Before considering whether daily events like 
these signal improvements in the quality, efficiency 
or accessibility of justice in Minnesota — or just the 
opposite — they should be put in context. The judge in 
traffic court was a new appointee. During her first year, 
she will sit in traffic court much more frequently than 
her more senior colleagues, as part of a conscious pro- 
cess of orientation and training that includes courses 
at the National Judicial College in Reno. Later in 
her career, she will continue to take courses, since 
Minnesota was one of the first states to require con- 
tinuing education for judges as well as lawyers. 
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The judge handling preliminary matters in crim- 
inal cases left the bench at midday to return to her 
chambers to meet with counsel in a major civil case that 
has been assigned to her. Her work is typical of most 
of the Hennepin County district judges. The usual pat- 
tern is a roughly equal proportion of civil and criminal 
cases, along with six weeks of “mandatory” on the 
eleventh floor or in suburban courthouses. Criminal 
matters are scheduled on a master calendar basis, so 
the judge is assigned to a courtroom handing prelimi- 
nary matters or trials. Civil matters are assigned on an 
individual calendar basis; each judge receives a “civil 
block” of approximately 230 cases per year. The cases 
are assigned to that judge at the time of filing, and he 
or she handles all pretrial motions and conferences, 
and presides at the trial itself (with exceptions noted 
below). The balance of civil and criminal work means 
that about 25% of a judge’s time is spent on routine 
matters, a combination of the six weeks of mandatory 
time and the pretrial criminal work. 


Ramsey County judges do not have as clearly 
defined a mix of civil and criminal cases. Judges there 
could not say how many weeks they sat on civil, crimi- 
nal, family or traffic cases, partly because of the diversi- 
ty of work and flexibility of assignments. There were 
some specialized assignments; for example, a judge 
with a special interest in juvenile matters was assigned 
to juvenile court for several months, partly because that 
court was outside the building in which the remaining 
courtrooms were located. Otherwise, judges were 
assigned to either civil or criminal cases or weeks, but 
if a trial collapsed following a last-minute settlement, 
another case could be brought in from either the civil 
or criminal side. One judge estimated that as much as 
40 to 50 percent of his assigned time went to civil, crim- 
inal and other matters that would have fallen within the 
ambit of the previous limited jurisdiction court. 


Judges in other districts not only maintained 
this variety of work, but added a geographical dimen- 
sion as well. For example, the rural Fifth District was 
divided into three or four county minicircuits, so that 
judges would move within a relatively compact area, 
ensuring either that work was available when a trial col- 
lapsed, or judges were available when too many cases 
went forward at an overbooked court location. Family 
and juvenile matters were a regular part of the case mix. 


The generalist nature of the Minnesota judges’ 
work contrasts with the expectations of many Oppo- 
nents of unification who fear that a large one-level trial 
court will inevitably produce specialist judges handling 
civil, criminal or family matters. This has not been the 


case thusfar, and it appears that in the multi-county 
districts and in Ramsey County this pattern will be 
maintained. I am more hesitant to make a firm predic- 
tion about Hennepin County. The judges are com- 
mitted to doing both civil and criminal work, but it does 
create more scheduling complexities in a large court, 
and it may also entail additional staff costs. Each district 
judge in Hennepin has two law clerks. One is usually 

a young law graduate whose work focuses on legal re- 
search, and judges in other districts also have these 

law clerks. The second is in effect an administrative 

or scheduling clerk whose main responsibility is to sup- 
port the judge’s management of his or her civil block. 
As these staff members shift from the payroll of a rel- 
atively prosperous county government to the state judi- 
cial payroll, new pressures may develop when the state 
court administrator's office is called up to allocate posi- 
tions among the districts. 


EVALUATING THE PROCESS 


While Minnesota’s one-level trial court is still 
new, and therefore a full evaluation is difficult, the new- 
ness itself makes it easier to assess how key actors feel 
about unification. An impressive range of support 
exists for the one-level court, but so do some important 
criticisms and reservations. It may be appropriate to 
divide these observations into an evaluation of the pro- 
cess, the results, and the meaning. 


The unification process in Minnesota is unique 
in American state court reform. Most structural changes 
require constitutional amendment, but Minnesota ex- 
perts concluded that legislative authority was sufficient. 
The use of legislation led to more extensive delegation 
of the process to the state court system and the local 
districts themselves. In a Canadian context, it would 
be as if each one of B.C., Ontario, or Quebec's judicial 
regions were told that they could combine their two 
trial courts as long as superior court and Provincial 
Court judges, voting separately, agreed to a plan for 


doing so. 


The outcome of the process is not as neat on 
paper as a mandatory statute free from grandparent 
clauses applicable only in some counties and not 
others. But mandatory statutory provisions do not 
always — or even normally — translate into uniform 
practices, so the apparent neatness of the mandatory 
alternative may only paper over the maintenance of 
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old patterns. Thus the kind of local give and take 
that occurred in Minnesota’s ten districts may have 
produced a greater willingness to live with the result. 


On the other hand, that give and take took its 
toll on the participants. While the judges I interviewed 
were more often on the winning side of the conflicts 
that set district judges against county and municipal 
judges, they conceded that the process was “really 
painful,” citing the stress that went with counting votes 
before judges’ meetings, and enduring the bitterness of 
colleagues who felt the reforms were unnecessary at 
best and detrimental at worst. In both Minneapolis and 
St. Paul, incumbent chief judges who sought new man- 
dates from their colleagues were defeated recently by 
narrow margins, even as the old district-municipal split 
has given way to new issues dividing the bench. 


It is important to note that neither the process 
nor the result drove any judges from the bench. I asked 
a number of respondents whether any judge had quit, or 
perhaps retired early, as a consequence of unification, 
and the answer was consistently negative. During the 
process, one Minneapolis district judge did resign, but 
for financial reasons; the salaries were too low. (Former 
state court judges in the United States do not face the 
restrictions common in Canadian provinces and other 
common law jurisdictions that prevent retired judges 
from appearing as counsel.) Since unification has been 
completed, that judge has returned to the bench, 
although the salary is still not an incentive. District 
judges earn U.S.$78,768. as of January 1, 1991, making 
Minnesota 25th ranked among the 50 states. 


While Minnesota’s voluntary unification process 
seems to contrast sharply with Canadian practice, it is 
not unprecedented. Canadian court reform has used 
pilot projects, notably the four unified family court pilots 
initiated in the 1970’s. However, even though all four 
were evaluated positively and have since been made 
permanent, only one has been expanded to the rest of 
the province (Fredericton, New Brunswick), and that 
expansion decision was made as part of overall provin- 
cial policy at an early stage in the process. In contrast, 
Minnesota’s process operated with a greater degree of 
local court initiative and maintained its momentum. 
Hints that the Ontario Attorney General may initiate a 
unified criminal court pilot project in his province there- 
fore seem perplexing, since the contrasting precedents 
in Canada and Minnesota suggest that our pilot projects, 
even when successful, have not generated the momen- 
tum their sponsors anticipated. 


EVALUATING THE RESULT 


In evaluating the results of Minnesota’s unifica- 
tion, interviews suggest an increase in accessibility, a 
reflection of the broader jurisdiction of rural judges on 
circuit. The South Dakota complaints about losing the 
local JP were not heard in Minnesota, due in part to the 
fact that Minnesota had already eliminated its local JPs 
over a decade earlier, in 1971, appointing county judges 
who were not required to reside in every county. In this 
context, unification became a benefit to small-county 
practitioners. 


In terms of efficiency, opponents feared 
increased costs if former county and municipal judges 
added the law clerk and court reporter given to the dis- 
trict judge, and augmented their travel budget so that 
they could move around the district and be better 
prepared to campaign for reelection on a district wide 
basis. Early reports indicated no increase in travel 
expenditures. In 1984, the 131 county and municipal 
judges already had 85.2 court reporters and 36.5 law 
clerks, so any increase would build upon a large existing 
staff complement. Observed the study commission 
majority in 1984: 


Testimony offered by proponents of consolidation 
and district administrators asserted that additional law 
clerks would not be necessary. Proponents testified that 
present workload does not justify the 
addition... 


Proponents [also] assert that additional court 
reporters will not be necessary. They acknowledge that 
some judges may hire court reporters, but the overall cost 
will not be as high as asserted by opponents.... [I]t was 
pointed out that many outstate county court judges 
utilize electronic recording equipment and do not antici- 
pate hiring reporters. 


On the positive side, efficiencies appear to be 
emerging from the one-level trial court as well. The 
Tenth District claimed early to have reduced delay, and 
current state figures are strong though not exceptional. 
Important new initiatives in caseflow management are 
under way in Ramsey County that participants feel could 
provide a model for urban courts beyond state 
boundaries as well. 


Finally, in terms of quality, continued disagree- 
ment is easiest to find here. When I asked to speak to 
critics of unification, interviews were set up with two 
Hennepin County judges and one Ramsey County 
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judge, all of whom had been on the district court prior 
to unification. The judges’ current views range from 
“cooperative skepticism” (court processes need “a lot 
of fine tuning,” but unification was “not a mistake”) to 
strong and continuing criticism (fears were “more than 
realized”; “my bench has suffered” and the civil bar has 
“extraordinary contempt” for our bench today). Both 
Hennepin County judges felt that the previous two-level 
court system functioned well in Minneapolis; efficiency 
gains that may have accrued to low-population areas 
outstate were irrelevant in Minneapolis, where the 
declining quality of the bench created inefficiencies as 
trials grew longer because less experienced judges were 
more hesitant to intervene, and counsel more reluctant 
to accept the wisdom of an intervention. 


The critical views attributed to the civil bar by 
the veteran Hennepin County district judge quoted 
above were not shared, however, by the current 
president of the Minnesota State Bar Association, 
Thomas Tinkham, a senior civil litigator in the the state’s 
largest and most prestigious law firm. The merger was 
“clearly beneficial,” he said, adding that his view is 
shared by most lawyers. “It doesn’t make sense to have 
one court and one half-court.” The quality of complex 
civil trials is “a real issue,” Tinkham conceded. “I share 
the concern, but it doesn’t bear on” unification. While it 
makes sense to have some specialization for complex 
civil and criminal cases, separate “big and little courts” 
don’t address the issue at all. 


Critics of the one-level court indicated that a 
major reason for the quality of district court judges in the 
past was the practice of appointing new judges first 
to the municipal court, and elevating them to the district 
court only after they had gained experience and shown 
the capability to handle district court work. When 
Chief Justice Douglas Amdahl sat as Chief Judge in the 
Hennepin County district court prior to his elevation in 
1980, he opposed unification on the ground that this 
pattern would be destroyed. And the study commission 
also cited the argument that “municipal courts should be 
maintained as a training ground for future appointments 
to the district court bench” and noted the “long history 
of this practice” in Hennepin County. At the same time, 
the commission’s conclusion was unequivocal: 


The majority of the Commission strongly believes 
that the present system in Hennepin County [before unifi- 
cation] quickly burns out municipal judges and results in 
these municipal judges focusing all their effort on moving 
to the district bench. 


Whatever the validity of these contending arguments, 
the tradition in Hennepin County lives on in practice, 
as new appointees begin with a heavier dose of former 
municipal court work. 


Some of the concerns about the quality of adju- 
dication parallel those reported in South Dakota, and 
may also be related more to scheduling practices than 
to the characteristics of current or previous occupants 
of the bench. Clearly the maintenance of a generalist 
bench and the use of individual calendars in civil matters 
will mean that a complex civil case might be assigned to 
a judge without previous experience in the area of law 
at issue. This is one of the reasons why major American 
courts still maintain master calendar systems for civil 
cases, including the country’s two largest: the Los 
Angeles County Superior Court and the Cook County 
Circuit Court. It is presumably also one of the reasons 
why master calendar systems predominate in Canadian 
trial courts. 


The trial courts in all three states examined in 
this study have a common technique for mitigating the 
impact of these assignment systems. A party is entitled 
in a civil or criminal case to one automatic adjournment 
or recusal — but only one. This practice does not ensure 
that litigants will be assigned to a judge with expertise 
in a certain area of law, but increases the likelihood 
that the parties are not left with a particularly weak or 
unpleasant judge. On the other hand, problems arise 
when this practice is abused, especially in criminal cases. 
An assistant district attorney may be unhappy with how 
a new judge handled a criminal trial, and then recuse 
that judge from a number of upcoming trials. “We used 
to call that breaking them in,” said one judge who had 
practiced criminal law before going on the bench. 


In short, valid complaints from the bar about 
the quality of adjudication in particular cases may reflect 
the reduced ability of counsel to bring a case before a 
judge with specialized expertise. While the larger courts 
that spring from unification reforms may be less likely to 
customize case assignments than their smaller prede- 
cessors, this change also reflects contemporary views 
about judge shopping that have affected the assignment 
procedures in smaller courts as well. 


Another basis for a concern that the quality of 
justice has decreased in Minnesota is not a function of 
unification, but a function of the appointment process in 
recent years. No respondents indicated that lawyers are 
refusing to accept judgeships because of the increased 
proportion of former municipal court Cases assigned to 
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district court judges. State Bar President Tinkham, cur- 
rently a member of the governor’s judicial selection 
commission, noted that “eight or ten just excellent 
lawyers” applied for a recent Hennepin County vacan- 
cy. However, other observers did report criticism 
directed at the governor for making appointments that 
emphasized partisan loyalties more than merit. (The 
two-term incumbent was narrowly defeated for reelec- 
tion in November 1990.) On the other hand, the gover- 
nor received credit for appointments that increased the 
representation of women and visible minorities on the 
bench, although not without some concern that some 
able appointees lacked the years of law practice of past 
appointees. 


In fact, increased representation of women in 
the Minnesota courts may be an important factor in 
improving the quality of justice in that state. At the end 
of 1990, Minnesota became the first state in the United 
States ever to have a majority of women on its highest 
court, when the outgoing governor named a fourth 
woman to the seven-judge bench. The state court 
administrator is a woman, as are large numbers of 
district judges. One of the critics of unification is a 
woman judge, as are a number of its strongest support- 
ers. The contrast with South Dakota, which has one 
woman circuit judge and one woman law-trained mag- 
istrate, and with the male dominated Illinois court 
system, is striking. And the increased gender equity 
may be having a larger impact, as reflected in the wide 
ranging report of the Minnesota Supreme Court Task 
Force for Gender Fairness in the Courts. [II.D.] 


Whatever benefits may accrue from this change 
obviously cannot be traced back to trial court unifi- 
cation. But the effective operation of the unified trial 
courts may benefit. By fall 1990, the Hennepin and 
Ramsey County district courts had each elected women 
chief judges, Roberta Levy in Minneapolis and Joanne 
Smith in St. Paul. Both chiefs were developing new ini- 
tiatives at the time of my field visit. And perhaps Chief 
Judge Smith, as a native of Winnipeg, will bring yet 
another dimension to her job. 


EVALUATING THE MEANING 


One thoughtful critic of unification both articu- 
lated and embodied some of the more fundamental 
changes that have accompanied trial court unification in 
Minnesota. He distinguished between the unification of 
the court as an administrative organization and the uni- 
fication of the judges as a professional group. Unifying 


the court created, he felt, “major major chaos,” by 
expanding court calendars without sufficient recog- 
nition of the differences among them. “Yesterday,” he 
said, “I had a list of 23 pages of out-of-custody mis- 
demeanors.” New efforts to improve caseflow manage- 
ment on the criminal side “work well on getting rid 

of cases,” but become too much of a “processing expe- 
rience” in which the idea of a deliberative enterprise is 
lost, making these steps inappropriate for most felony 
case 


DN 


At the same time, the judge expressed real sat- 
isfaction with unification of the judiciary, even though 
as a district court judge he had opposed the levelling of 
the two classes of judge. “I wouldn’t want to spend 70 
to 80 percent of my time on municipal court work, but 
I don’t mind” doing it 40 percent of the time. “You can 
do public relations for the court, and I enjoy dealing 
with younger newer lawyers.” And “there’s nothing to 
take home” at the end of the day. 


These contrasting reactions are interesting 
because they suggest what social scientists call counter- 
intuitive findings. Given the arguments over trial court 
unification, one would expect to find benefits from the 
unification of the court’s administrative apparatus, and 
costs from the new requirement that former superior 
court judges take their full share of low-dollar low- 
penalty cases. In fact, the unified organization now 
faces additional administrative difficulties — particularly 
in larger courts — while the new classless judiciary may 
be functioning better than expected. 


Two more fundamental developments may be 
under way, ones that transcend Minnesota and its sister 
jurisdictions south and north of the 49th parallel. On the 
organizational side, caseflow management, judicial 
branch planning and other accoutrements of modern 
court administration, so long awaited and so long herald- 
ed as answers to overcrowded, inefficient and 
underfunded courts, have gained a momentum of their 
own. But that momentum may not be subject to the 
kind of reflective and critical thought that keeps all 
worthwhile reform from overtaking its original objectives 
or hurtling off track. The purpose of court management 
reforms has always been to reinforce and make possible 
effective adjudication, not to replace “informed and 
explained judgment” with rapid fire decisions that an 
appellate court will try to repair later. For example, good 
case management differentiates expedited cases from 
those requiring full consideration and those requiring 
exceptional procedures to ensure that critical questions 
of fact and law can be addressed and decided. Judicial 
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decision-makers need to understand these administra- 
tive changes so that reform can be effective, not so that 
judges and lawyers become more preoccupied with 
obtaining dispositions than achieving just results, or 
more preoccupied with settlement than the informed 
and willing acceptance of a freely made offer. 


To the extent that trial court unification holds 
out promises of increased efficiency, of more case dis- 
positions per dollar or per judge, it puts pressure on 
administrative judges and court service managers to 
produce measurable results, to emphasize production 
over deliberation. On the other hand, justice cannot 
emerge from a deliberative process that is so delayed 
and so costly that when legal norms are finally articulat- 
ed, they leave a dry and brittle taste in the mouths of 
litigants. Thus administrative reforms that reduce 
costs and delays are essential, but only insofar as they 
provide a basis for a fair and reasoned process and a 
just result. Now that progressive court systems such as 
Minnesota’s accept the validity of modern management, 
it needs thoughtful practitioners more than partisan 
defenders. Otherwise, the principal objectives of trial 
court unification could be undermined should short 
term reductions in elapsed time or gains in productivity 
change the nature of the deliberative process in the 
longer term. 


Finally, on the judicial side the acceptance of 
the one-level court may lead trial judges to redefine 
their tasks. The change goes beyond the recognition 
that previously denigrated types of cases also provide 
an opportunity to do justice, that for example landlord 
and tenant can be interesting. It goes to the heart of 
how judges define their role and their tasks. Under a 
two-level model, and even more under the English 
superior court model, the generalist judge was praised, 
but his generalized skills were spread among a relative- 
ly narrow range of high-dollar high-penalty cases in 
which effective direction could be provided by experi- 
enced counsel. Opponents of a one-level court fear 
that it will lead to excessive specialization, yet in 
Minnesota the opposite has been required in order to 
attain an equitable spread of mandatory weeks of high- 
volume matters. In the process, judges have defined 
an even more generalized role that recognizes both the 
common attributes of adjudication and the distinctive 
attributes of matters ranging from complex cases to 
cases involving unrepresented litigants. A flexibility in 
style may be necessary to handle this diversity, along 
with core values anchored in the need to attain justice 


across an increasingly wider spectrum of cases. 


Meanwhile, the gradual and incremental 
process by which Minnesota’s courts have changed 
so much over the past 20 years still continues. The 
complete state funding of the trial courts is under way, 
as a number of positions and activities are shifted from 
county budgets to state budgets. Sandy Keith, the 
lawyer who chaired the Court Consolidation Study 
Commission in 1983-84, became the new Chief Justice 
of the Minnesota Supreme Court in the fall of 1990, 
equipped with wide familiarity with the statewide 
system for which he is now responsible. Minnesota 
will require once again its distinctive combination of 
state-level expertise and energetic leadership on one 
hand, and local initiative on the other. With state fund- 
ing now combined with broad state judicial rule-making 
authority, the state supreme court and state court 
administrator’s office will need even more sensitivity 
and responsiveness, both to the internal dynamics of 
the trial courts and to the needs of litigants and the 
public who depend on the courts. 
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Chapter Five 


Patterns of Trial Court Unification in 
the United States 


The purpose of conducting field research in 
Illinois, South Dakota and Minnesota was to understand 
more fully how their unified trial courts have developed 
and how they operate in practice. The purpose of 
this chapter is to see what lessons can be drawn from 
American experience. What common and divergent 
patterns have characterized trial court unification in 
the United States? How are these findings relevant to 
reform of Canadian trial court structure? What practices 
are transferable? Will the results be similar or different? 


The most obvious pattern that emerges is that 
unified trial courts tend not to follow the American Bar 
Association model of a one-level court with one class of 
judge—the model supported in principle by Canadian 
provincial attorneys general. Two competing explana- 
tions for this finding will be considered, along with the 
implications of these explanations for Canadian court 
reform. 


A more fundamental finding is that the nature 
of the unified court that emerges from structural reform, 
and the benefits that are realized, depend upon the 
structure that was in place prior to court reform. Once 
stated, this proposition seems obvious. Yet it is too 
often ignored when reforms are supported as if their 
benefits in one court system will be the same as in others. 


Three characteristics of American court organi- 
zation that differentiate it from Canadian will be high- 
lighted: the absence of statewide trial court chief 
justices, the existence of a dual system of state and fed- 
eral trial courts, and the prevalence of intermediate 
courts of appeal even in relatively small states. These 
three distinctive aspects of American courts mean that 
trial court unification will have different effects in that 
country than in other common law jurisdictions. 


ONE-LEVEL VERSUS TWO-LEVEL TRIAL 
COURT UNIFICATION: THE PERSISTENCE 
OF SUBORDINATE JUDICIAL OFFICERS 


Canadian proposals to unify the two existing 
provincial trial courts assume that the new single court 
will also have a single class of judge. It is this outcome 
that is desired by the proposal’s supporters, who 
believe that the administration of justice will benefit 
by elimination of hierarchical divisions among trial 
judges and between classes of judicial business. It 
is also this outcome that most alarms the proposal’s 
opponents, who believe that a one-level trial court is 
an ill-conceived and unrealistic idea. 


The one-level trial court, as Chapter Two 
showed, derives from the court organization standards 
of the American Bar Association, most recently reiterat- 
ed by a committee headed by former Minnesota Chief 
Justice Douglas Amdahl. Yet American practice shows 
quite clearly that even the small minority of U.S. juris- 
dictions that have one rather than two or more trial 
courts do not yet have a one-level trial court. The 
Illinois and South Dakota courts were both designed 
with two classes of judges. Illinois’ second-level judges 
have much broader jurisdiction than their South Dakota 
counterparts, but both groups are fully qualified mem- 
bers of the state bar who are addressed as “judge” in 
spite of their “associate” and “magistrate” qualifiers. 


Unlike Illinois and South Dakota, Minnesota’s 
trial courts were unified with the goal of having only 
one class of trial judge. All judges are paid the same 
salary and rotate through a full range of cases. But 
even there, unification of the bench is incomplete. The 
two most populous counties, containing Minneapolis 
and St. Paul, have maintained referees and other judicial 
officers who add over 30% to the counties’ judicial com- 
plement, and handle the bulk of the family law and 
small claims work. Minnesota continues to strive for a 
one-level system, and has gone further than any other 
state, but has still not reached the stage that Canadian 
attorneys general support in principle for their 
provincial trial courts. 


Review of other American jurisdictions suggests 
a pattern similar to that of the three field work sites 
Idaho and Iowa maintain subordinate judicial officers 
throughout the state, as in Illinois and South Dakota 


Wisconsin's one-level trial court is supplemented by 
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194 Municipal Courts with 190 part-time and three full- 
time judges who handle traffic and by-law violations. 
Included among these traffic matters, however, are first 
offence drunk driving cases — usually the largest single 
category of Criminal Code offences in our Provincial 
Courts. Massachusetts claims a unified trial court, the 
Trial Court of the Commonwealth, with 320 justices all 
paid the same salary. But the court retains seven sepa- 
rate departments corresponding to the separate courts 
that existed before reorganization (still called the 
Superior Court, District Court, Probate and Family Court, 
Juvenile Court, Housing Court, Land Court and Boston 
Municipal Court), and judges have remained full-time 
within their separate “departments”. It is as 

if Ontario, having renamed its trial court the Ontario 
Court of Justice, was declared to be unified simply 

by making the salaries of its Provincial Division judges 
equal to those in the General Division. [State Court 
Caseload Statistics Annual Report 1989, II.A., pp. 193, 


222) 


Connecticut’s Superior Court provides one of 
the most interesting examples of the limits of unifi- 
cation. During the 1970's, Connecticut went from a 
three-level trial court system to two levels (merging its 
Court of Common Pleas into its Superior Court), and 
finally abolished its limited jurisdiction Circuit Courts. 
Connecticut is a geographically compact state, with 
3,239,000 people living in 12,997 square kilometres, 
less than one-quarter the area of Nova Scotia and little 
more than double Prince Edward Island’s 5,657 square 
kilometres. Its county governments have been abol- 
ished, so its trial courts are fully state-funded, and 
even court scheduling functions are centralized at the 
state level. 


Extensive field work was done in Connecticut 
in the early 1980’s by a team of American researchers 
headed by Thomas A. Henderson, as part of the most 
important comparative evaluation of the effects of 
court reorganization ever done in the United States. 
Henderson and his associates found that the Superior 
Court was in practice divided into 12 “judicial district 
courts” and 21 “geographic area courts” with responsi- 
bilities that corresponded to the general and limited 
jurisdiction courts prior to unification. (There were also 
14 juvenile court districts.) More troubling was the find- 
ing that former Superior Court judges continued to sit in 
the judicial district courts, and Circuit Court judges in 
the geographic area courts. One researcher found a 
small-town geographic area court that met in an unheat- 
ed town hall while a nearby judicial district courthouse 
contained two courtrooms and one judge, who refused 
to allow the geographic area court to meet there. 


At the time, Connecticut court officials expected 
these early frictions to be overcome as new judges were 
appointed. More recently, however, the state has real- 
ized that it has allowed two trial courts to continue on a 
de facto basis in spite of the commitment to a one-level 
system. 


Interestingly, none of the structural changes 
in Connecticut ever touched its 132 Probate Courts or 
132 Probate Court judges, who continue to have exclu- 
sive estate and adoption jurisdiction, along with “mis- 
cellaneous domestic relations, mental health [and] 
miscellaneous civil” jurisdiction. [State Court Caseload 
Statistics Annual Report 1989, I1.A., p. 178] The 
Probate Courts also remain outside the unified state 
administrative apparatus. Each court is financed out of 
its own fees, and hires and pays its own staff. The cen- 
tral control comes through a uniform set of court rules 
and procedures. At the time of the Henderson study, 
the Probate Court most closely resembled a hypothetical 
“franchise model” that was labelled the “Kentucky Fried 
Courts” approach to court organization. [See Baar and 
Henderson, II.A.] 


The one American jurisdiction that has had the 
longest experience with a model one-level trial court is 
the District of Columbia. Its Superior Court was created in 
1969 with 44 judges, as part of the Nixon Administration’s 
crime control legislation for the nation’s capital. The new 
court replaced the limited jurisdiction Court of General 
Sessions, adding some matters previously within the 
jurisdiction of the federal district court for the District 
of Columbia. The number of trial judges remained rela- 
tively stable, as increases in major crime were balanced 
by a decline in population (to 604,000 by 1989). By 
1987 the court had 51 judges, but the number jumped 
to 59 by the end of 1990. 


Throughout the first decade of its operation, 
Superior Court adjudication was handled solely by 
the Superior Court judges. Rotation was the operating 
principle, although some assignments could involve 
terms of close to two years. (Current civil, family, mis- 
demeanor and felony terms run 9-12 months.) As 
routine work increased, the court received statutory 
authority from the U.S. Congress in the early 1980's for 
three positions as “special referees,” primarily for family 
matters. These supplemented existing “special hearing 
officers,” lawyers who worked part-time handling 
noncriminal violations. As criminal caseload pres- 
sures mounted in the mid-1980’s, these officials were 
assigned to criminal matters, until the family referees 
and three hearing officers were transformed into full- 
time “hearing commissioners”. The positions have 
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continued to grow in number; the court’s 7990 Annual 
Report displays the photographs of 15 hearing commis- 
sioners. 


The hearing commissioners’ caseload empha- 
sizes the District’s small claims cases (over 40,000 
dispositions in fiscal year 1990) and misdemeanors 
(24,000), and also extends to some landlord and tenant 
(over 69,000 dispositions) and domestic relations, pater- 
nity and child support cases (over 20,000). The subor- 
dinate status of the hearing commissioners is reinforced 
by the requirement that their decisions be vetted by a 


Superior Court judge before a litigant can go to the D.C. 


Court of Appeal. 


Thus there does not appear to be a single juris- 
diction in the United States that has a unified trial court 
with only one level or class of judges. This outcome 
Was to some extent anticipated in the American Bar 
Association standards themselves. Immediately after 
enunciating the principle that the trial court “should 
have a single class of judges,” the next sentence states: 


70 assist the judges, the court should have a 
convenient number of judicial officers performing such 
functions as conducting preliminary and interlocutory 
hearings in criminal and civil cases, presiding over dis- 


puted discovery proceedings, receiving testimony ds refer- 


ee or master, and hearing short causes and motions, all 
of which are subject to judicial review. 


The subsequent commentary reiterates the importance 
of a single class of judge, and considers “the expedient 
of having an additional class” — while possibly “useful” 
as a transitional measure — "unwise as a long-term 
arrangement.” Having stated that broad principle, 


the commentary returns to its earlier important qualifica- 


tion: 


At the same time, it is clear that many judicial 
functions of a trial court can be performed ably by offi- 
cials who are not full-fledged judges where appropriate 
procedures assure they are accountable for their 


decisions and actions. Such officials are referred to here 


as judicial officers ..., a term that includes court person- 
nel known variously as magistrates, court 
commissioners, referees, and masters. 


The functions of these judicial officers were “classified 
into two general types”: “the hearing of parts or stages 
of larger proceedings” and “presiding over the trial 

of smaller civil and criminal matters under the general 


authority and supervision of judges. In the latter capac- 
ity,” recognizes the commentary, “the judicial officer 
would perform the functions now performed in many 
instances by judges of courts of limited jurisdiction.” 


Within this definition, Minnesota and the 
District of Columbia still fit the standards, since neither 
the Twin Cities’ referees nor the District’s hearing 
commissioners are called “judges.” At the same time, 
however, this approach perpetuates distinctions 
between types of adjudication even when these distinc- 
tions were supposed to be abolished as detrimental 
both to justice and to the public’s perception of justice. 


The major distinction between having a set of 
subordinate judicial officers within a single trial court 
and having a separate limited jurisdiction court is the 
process by which these judges/judicial officers are con- 
trolled. The work of limited jurisdiction trial courts is 
reviewed through the appellate process; the work of 
judicial officers is reviewed administratively through 
processes established within the trial court. The latter 
approach can be continuous and proactive rather than 
intermittent and reactive; it is bureaucratic rather than 
judicial in form. Whether it is more effective and 
increases the quality of adjudication should be the 
subject of further empirical study. 


EXPLAINING THE PERSISTENCE OF 
SUBORDINATE JUDICIAL OFFICERS 


There are currently two competing theories 
advanced to explain why two levels of adjudicators 
(whatever their titles) seem to persist even in unified 
trial courts. The first explanation is historical and politi- 
cal. The second explanation is organizational and tech- 
nological. The historical explanation sees subordinate 
judicial officers as a continuation of earlier patterns, as 
a method of organization that has not fully evolved. 
Illinois’ and South Dakota's associate judges and magis- 
trate judges fit this theory, since each system had a 
number of different limited jurisdiction judges prior to 
unification, and reduced that number to a single class of 
limited jurisdiction judge which was then placed within 


the single trial court. 


Minnnesota’s experience supports this theory as 
well. The grandparenting of incumbent judges in some 
districts reflects the local-option approach to court uni- 
fication and is rapidly losing its impact. The Twin 
Cities’ referees are a hangover from earlier reforms, pri- 
marily in family law. They have not grown under unili- 
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cation, and if anything there may be pressure to convert 
future vacant referee positions to judgeships. The 
historical explanation is preferred by advo- cates of trial 
court unification, such as the Minnesota county court 
judge on the state’s Court Consolidation Study 
Commission, who responded to 


... fears that unification will give rise to a host of 
lesser tribunals as in other states. There are no statistics 
to establish that this must happen. Most writings 
attribute this development of classes of judges as being 
the result of political compromise in which an elite top- 
level court is preserved. 


The organizational explanation sees the 
existence of two classes of judges as an inevitable 
byproduct of the nature of the adjudicatory process. 
What the ABA terms “short causes” require a different 
type of adjudication than the adversary hearings that 
typify superior court proceedings. In certain respects, 
short causes are more difficult. Parties often appear 
without legal representation. Factual and legal issues 
must be assessed quickly, with less time to reflect on 
the appropriate rule to apply. Interaction with litigants 
is direct and not mediated by counsel, drawing the 
judge into the arena in a more personal way. 
Henderson and his associates labelled this process 
“decisional adjudication” and contrasted it with the 
“procedural adjudication” that dominates superior 
courts — where the judge is more passive, responding 
to matters put forth by counsel. [see Henderson et al., 
1984, II.A., ch. 4, and Kerwin, Henderson and Baar, 
Il.A.] Professor Thomas Cromwell, in a background 
paper for the Canadian Bar Association’s Court Reform 
Task Force, builds on this analysis to conclude that 
even a one-level trial court will inevitably develop 
two classes of judges. [I.A.] 


American experience lends some but only limit- 
ed support to this theory. Connecticut’s division of 
its one-level court into judicial district courts and geo- 
graphic area courts seems to support the historical 
rather than the organizational explanation. Minnesota’s 
one-level court is so new that organizational pressures 
to expand the role of referees have not yet developed. 
It may be that trial court structure in the United States is 
currently at a point in its evolution where the impact of 
past historical forces is more visible than the impact of 
current pressures on the organization. 


This evolutionary view may account for the 
emergence of hearing commissioners in the District of 
Columbia Superior Court. The D.C. court is the oldest 
one-level trial court in the United States, and a full- 


fledged corps of subordinate judicial officers did not 
emerge until well into the court’s second decade. 


One factor that generates pressure for change 
in organizations is financial, and courts are also subject 
to the pressures of funding authorities to hold down 
expenditures. To the extent that cost savings could 
result by shifting adjudicative tasks from higher-salaried 
judges to lower-salaried judicial officers, legislative pres- 
sure may build to make these changes. The salaries of 
state court judges in the United States may not be high 
enough to see this effect. The highest salary for judges 
in a unified state trial court as of July 1991 is in 
Connecticut, where a judge’s base salary is U.S.$85,848., 
with supplementary increments based on length of ser- 
vice. Given that the salaries of superior court judges are 
substantially higher in Canada, financial pressure could 
be greater to expand subordinate judicial officers 
in a one-level provincial trial court. 


Evidence for the impact of financial pressure 
comes again from the District of Columbia Superior 
Court. Because the salaries of its judges are linked to 
the salaries of federal district court judges, they are easi- 
ly the highest in the nation — U.S.$125,100. per year — 
compared with a salary of U.S.$100,000. for the highest 
state trial judge. 


Thus the growth of hearing commissioners in 
the District of Columbia could be linked both to the 
age of its unified trial court and the high salaries of its 
judges. One might also observe the growth of subordi- 
nate judicial officers in the U.S. federal district courts. 
The old system of U.S. commissioners was expanded 
in the late 1960’s into a new system of U.S. magistrates, 
and the magistrates recently attained the title of 
Magistrate Judges. 


Policy innovations may be another factor that 
leads to the expansion of subordinate judicial officers. 
Thus in 1989, the Minnesota legislature funded a hous- 
ing court in Hennepin and Ramsey Counties as a three- 
year pilot project. A key element of the project is the 
appointment of a specialized housing referee in each 
county. 


In summary, there is support for both the histori- 
cal and organization explanations for the persistence of 
subordinate judicial officers in unified trial courts. 
Transferring these findings to Canada, it is not surprising 
to find that when the Ontario Goverrnment presented its 
plan for a one-level trial court, both justices of the peace, 
who have handled provincial offences for many years, 
and part-time deputy judges, who handle small claims, 
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were retained. On the other hand, New Brunswick has 
neither JPs nor deputy judges. If it were to unify its two 
current trial courts, all adjudication would be done by sec- 
tion 96 judges. The cost associated with a superior court 
judge doing the parajudicial work performed by justices 
of the peace in other provinces could very likely lead to 
pressure to create a new class of subordinate judicial offi- 
cers in New Brunswick, albeit in a much more unified 
court structure than exists today, 


EVALUATING BENEFITS COMPARATIVELY 


After the unified trial courts in Ilinois, South 
Dakota and Minnesota were described in Chapters 
Three and Four, each system was evaluated in terms 
of whether and how accessibility, efficiency and quality 
had changed following unification. What overall 
patterns emerge when the three states are examined 
together? 


The answer is straightforward but not uniform, 
because the benefits of the new system depend in part 
on the defects of the previous one. Thus accessibility 
was seen to decline in rural areas of South Dakota 
when part-time lay magistrates were abolished and 
replaced by travelling circuit judges and law-trained 
magistrates, while accessibility was seen to increase in 
rural areas of Minnesota, where two classes of travelling 
judges were replaced by one class with full judicial 
authority. In turn, fewer differences were observed in 
Illinois, which retained a relatively localized system 
before and after unification. 


Efficiency gains were cited in all three states, 
reflecting the flexibility of judicial assignments and the 
development of an organizational framework for im- 
plementing programs to reduce delay and promote effi- 
ciency, both at the state and local levels. On the other 
hand, administrative complexities were evident in the 
two largest trial courts: Cook County, Illinois, and 
Hennepin County, Minnesota. The stresses associated 
with the operation of a large urban trial court may 
reflect the fact that court management theories and 
practices have focused on medium-sized courts; both 
Cook and Hennepin have able and experienced admin- 
istrators, but the design options available to those 
officials appear to be more limited. 


The effects of trial court unification on the qual- 
ity of justice depend once more on state and local con- 
ditions, yet patterns again emerge. Illinois’ system of 
associate judges has improved the quality of justice over 


the earlier system of part-time municipal judges, and the 
system of bar polls and selection by circuit judges has 
developed a cadre of associates who are often elevated 
to the circuit bench or assigned to traditional superior 
court work. South Dakota’s law-trained magistrates in 
many cases replaced less-qualified lay magistrates. 
Minnesota’s county and municipal judges were already 
full-time and law-trained, yet having these well-qualified 
individuals sitting for extended periods hearing only 
high-volume, low-dollar and low-penalty cases did not 
promote the quality of justice. Interview respondents 
suggested that varying the work of trial judges, by using 
a larger number of judges to do limited jurisdiction 
court work for shorter periods of time, has improved 
the quality of adjudication in those cases. 


Mixed responses were obtained about the qual- 
ity of adjudication in cases formerly within the exclusive 
jurisdiction of superior trial courts. While rotation was 
seen to improve quality in limited jurisdiction matters, 
specialized expertise was seen by some respondents as 
necessary to ensure quality in complex and unusual 
cases. Specialization was given more emphasis in 
Illinois, whose two largest counties used long-term 
assignments and a master calendar approach. In 
contrast, South Dakota and Minnesota’s largest centres 
took an individual calendar approach that minimized 
the discretion of litigants to choose a judge with more 
expertise, and the discretion of presiding judges to 
assign one. 


The high degree of specialization in Illinois’ 
Cook County and DuPage County Circuit Courts reflects 
not only their size but also the historical antecedents of 
current court practice. Both courts separate their civil 
matters into a Law Division and an Equity Division, mir- 
roring the English procedural distinction of previous 
centuries that has long since disappeared as a factor in 
how Canadian — and almost all American — trial courts 
are organized. The Illinois distinction mirrors that 
state’s separation of jury and non-jury civil matters, and 
therefore makes sense to those courts as a way of clas- 
sifying cases. It remains ironic, however, that America’s 
pioneer unified trial courts retain a distinction between 
law and equity no longer reflected in the organization 
of two-level trial courts. 


The mix of possible benefits that unified trial 
courts could bring to Canadian provinces depends 
therefore upon two conditions: (1) how existing provin- 
cial court systems are organized, and (2) what type of 
unified court is selected. Beginning with the second 
condition, would a unified provincial trial court be de- 
signed as in Minnesota, so that existing Provincial Court 
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judges would all be elevated to Queen’s Bench, 
Supreme Court, Superior Court, or General Division 
judges? Or would a unified court be designed as in 
Illinois or South Dakota, so that Provincial Courts 
would cease to exist, and Provincial Court judges 
would become associate judges within a single 
superior trial court? 


Minnesota more closely approximates the 
model of trial court organization endorsed by the 
provincial attorneys-general, and advocates of 
unification would be unlikely to choose Illinois or South 
Dakota as models. Yet Minnesota built on an existing 
court system that differs from Canadian provincial court 
systems in important ways. Minnesota created an inter- 
mediate court of appeal prior to unification, ensuring 
that appeals that went from the old Municipal and 
County Courts to the District Court would not add to 
the workload of the state’s final court of appeal. 
Minnesota had previously abolished its lay justices of 
the peace, so that low-penalty low-dollar litigation was 
less likely to be shifted to another class of subordinate 
judicial officers. And Minnesota’s trial courts were not 
separated by subject matter (e.g. into civil, criminal and 
family divisions or courts), so that the judges in its new 
one-level court are generalists rather than specialists, 
maintaining a mix of civil, criminal and (with important 
exceptions) family cases. 


The benefits that followed unification in 
Minnesota may follow a similar reorganization in 
Canada, but will depend again upon the pre-existing 
provincial court structure. For example, accessibility 
could increase in a province where small Provincial 
Court centres have already been consolidated, as they 
had been in Minnesota, because existing centres would 
be served more frequently by judges with wider 
jurisdiction. On the other hand, in a province that has 
retained more numerous and smaller Provincial Court 
centres, geographic accessibility may be reduced if 
court locations are consolidated. Similarly, efficiency 
would increase if judges from two different courts cur- 
rently travel to the same sitting point for a small number 
of cases, since a single judge would have sufficient 
jurisdiction to do all pending work in a one-level court. 
If existing courts are sufficiently large, and assignments 
sufficiently flexible, efficiency gains would not be as 
great, and very large courts might create more difficult 
management problems. Finally, the quality of justice 
in low-penalty low-dollar cases would benefit if the 
variety of matters handled by former Provincial Court 
judges increased, while the effort to maintain generalist 


judges in superior courts might reduce existing 
discretion to assign a more experienced or expert judge 
to particularly complex cases or cases in special areas 
of law. 


Any effort to use the three American case stud- 
ies to analyze the consequences of court reorganization 
in Canada must be done with caution. If any point 
is stressed in this section, it is the need to understand 
the current organization of a court system in order to 
predict the shape and effects of its future organization. 
Therefore, it is all the more important to examine our 
own provinces, particularly those that have already 
reorganized their trial courts. That task will begin in 
Chapter Six, and will precede any further analysis of 
proposals for a unified trial court. Before reaching that 
point, however, it is also essential to spell out three 
characteristics of American court systems that differenti- 
ate it from Canadian courts, and may therefore alter the 
effects of court reform. 


THE DEMISE OF STATEWIDE TRIAL CHIEFS 


In all but a handful of American jurisdictions, 
there are no statewide trial court chief judges. Chief 
judges — or presiding judges or assignment judges — 
administer a trial court within the limited geographical 
boundaries of a county, district, circuit or vicinage. 
No chief judge of the trial court as a whole acts as 
an administrative superior; the office does not exist. 
Rather, a county, district or circuit chief judge would 
look to the chief justice of the state’s highest court of 
appeal (usually the state supreme court). Many states 
designate the chief justice as administrative head of the 
judicial branch. 


While we often view Canadian courts as hierar- 
chical because of the sharp differentiation between 
superior courts and Provincial Courts, this is a hierarchy 
of status and of legal authority, not a managerial hierar- 
chy. In practice, the management of local Provincial 
Courts is overseen by a Chief Judge of the Provincial 
Court, just as the management of the superior court is 
overseen by a Chief Justice of the superior court for 
the province. The Chief Justice of the province rarely 
has the direct involvement in trial court issues that an 
American state chief justice has, but focuses on the 
operation of the appellate court and representation of 
the judiciary beyond the courts. Thus the management 
structure of American trial courts is more hierarchical 
than the management structure of Canadian trial courts, 
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even where creation of one-level trial courts has 
abolished the formal status hierarchy of general 
and limited jurisdiction judges. 


The traditional exception to the general 
American pattern was in the New England states. A 
number of those states had a chief judge of the superior 
court (Massachusetts, Connecticut and New Hampshire) 
and a separate chief judge for its limited jurisdiction 
trial courts. A study in the early 1970’s dubbed that 
approach “the New England model.” [State Court 
Administrative Systems, II.A.] It is, of course, also the 
old English model, as well as the Australian, New 
Zealand and Canadian model. However, as the largest 
New England states have unified their trial courts, their 
statewide trial chief judges have disappeared. 


Following this pattern of change in Canada, 
one of the first casualties of a unified criminal court 
would be the office of chief judge of the former 
Provincial Court. Then, if a province chose to divide 
its courts into separate judicial districts, following the 
American pattern would lead to abolition of the office 
of chief justice of the superior court as well. These 
two offices would then be replaced by trial court chief 
judges within each region, reporting to the chief justice 
of the province. 


It is unlikely that the office of chief justice of 
the provincial superior trial court would be eliminated 
in any Canadian province. At the same time, however, 
maintaining the chief justice of the superior court and 
eliminating the chief judge of the Provincial Court could 
reduce the priority given to high-volume criminal and 
family matters that previously dominated Provincial 
Court lists. One way to avoid this would be to desig- 
nate associate chief judges with special responsibilities 
for those areas, but this could in turn reinforce subject 
matter specialization within the court as a whole, and 
lose the benefits observed in Minnesota’s system of gen- 
eralist judges. 


These speculations are intended not as criticism 
of trial court unification proposals but as another 
reminder that the consequences of those proposals may 
be different in Canada than in the United States, in this 
case because the roles played by the chief justices of 
the provincial superior courts are without precedent in 
the management of one-level trial courts. 


THE DUAL COURT SYSTEM 


Readers of American court reform literature, 
with its emphasis on unification, simplification of proce- 
dures, clear jurisdictional lines, and the elimination of 
overlapping jurisdictions, would be surprised to find 
that forum-shopping remains for a wide variety of 
important and complex litigation in every state in 
the United States. This is because the United States, 
uniquely among common law federations, has a sep- 
arate set of federal trial courts with broad jurisdiction 
extending even to controversies under state law. 


Canadians are well aware of the American fed- 
eral court system. Many of the American judiciary’s 
most innovative and controversial decisions have come 
from the federal courts, and particularly from federal 
district court judges who have presided over institution- 
al reform litigation or class action suits. Alabama 
federal judge Frank Johnson made the cover of Time 
Magazine for his courageous enforcement of civil rights 
laws in the 1950’s and 1960's, and his subsequent enun- 
ciation of a “right to treatment” for patients held. invol- 
untarily in state hospitals. Minneapolis federal judge 
Miles Lord energetically oversaw litigation over the 
Dalkon Shield through pretrial and trial before stepping 
down to return to the private practice of law. While the 
Federal Courts of Canada or Australia handle interesting 
and important cases, they both operate within a more 
narrowly defined jurisdiction. 


Federal jurisdiction in the United States is 
anchored by two main categories: diversity of citizen- 
ship and federal question. Diversity jurisdiction allows 
one party to sue in federal court as long as the other 
party is a citizen (meaning resident) of another state. 
In practice, corporate litigants consistently qualify for 
access under diversity, so a wide variety of commercial 
litigation can proceed in federal court, as well as any 
tort action where the parties qualify. The overlap with 
state courts is obvious, and efforts to limit or abolish 
diversity jurisdiction have been a staple of federal legis- 
lation over the past 30 years. Flango and Boersma 
(11.B.. pp. 405-06] cite opponents of diversity jurisdic- 
tion throughout the twentieth century, and state that 
“[plroposals to curtail or abolish” diversity “have been 
made ever since [it] was conferred upon federal courts 
by the Judiciary Act of 1789.” Opposition of trial 
lawyers has limited statutory change to increases in 
the dollar limit, which stands at U.S.$50,000. following 
1988 amendments. Prior to this change, federal diver- 
sity jurisdiction was available in any matter Over 
U.S.$10,000. 
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In past decades, diversity jurisdiction often gave 
plaintiff's lawyers access to federal juries whose awards 
in civil suits were considered more lucrative. Then 
more activist and liberal judges provided opportunities 
for innovative class actions and products liability litiga- 
tion. For the past decade, conservative appointees of 
the Reagan and Bush Administrations have made corpo- 
rations more comfortable in the federal courts, since 
state judges may owe their office to election by local 
people sympathetic to a suit against an out-of-state cor- 
poration. One South Dakota federal judge reminded his 
Canadian interviewer that if a South Dakota resident 
went to the county courthouse and sued a national cor- 
poration, that corporation could file in federal court 
(perhaps 100 miles away) for removal of that case from 
the state to the federal court. In answer to a question 
on whether the availability of federal court affects litiga- 
tion strategy, the President of the Minnesota State Bar 
Association indicated that he considers the effects of 
proceeding in state or federal court in every major case 
he handles. 


The important Report of the Federal Courts 
Study Committee in April 1990 recommended limiting 


diversity jurisdiction to complex multistate litigation, 
interpleader and suits involving aliens. As a fallback, 
the committee, recommended raising the limit to 
$75,000. and limiting access of large corporations 
and some citizen plaintiffs to diversity. In the upper 
midwest, according to a South Dakota federal judge: 


...1 think the overwhelming majority of district 
judges favor retaining diversity jurisdiction. The princi- 
pal reason is that diversity cases are the most interesting 
cases we try.... [We] try to juries a higher proportion of 
diversity cases than any other category. [Unpublished 
speech by Judge John B. Jones, Sioux Falls] 


Federal question jurisdiction means that federal 
trial courts can hear any matter arising under federal 
law, which includes any case in which the plaintiff 
alleges the violation of federal law or federal constitu- 
tional rights. Twenty years ago, federal question juris- 
diction frequently meant that state prisoners, in custody 
following conviction for violating state criminal law, 
could go to a federal district court on a writ of habeas 
corpus alleging violation of their constitutional rights 
by admission of evidence obtained through an illegal 
search or police interrogation, even after those issues 
were considered by a state appellate court. 


Given their wide jurisdiction, U.S. federal 
district judges are more numerous than Federal Court 
of Canada judges, although their numbers remain small 


compared with state trial judges. Consider the three 
states studied in Chapters Three and Four. South 
Dakota has five federal judges, three active and two 
seniors (similar to Canadian supernumerary judges), a 
much higher proportion than in Minnesota, with seven 
active and two seniors. Illinois is divided into three 
federal district courts with 27 active and seven senior 
district judges. The federal courts also house a number 
of specialized bankruptcy judges (termed bankruptcy 
referees until the 1970’s) and magistrate judges. Illinois 
for example has 15 bankruptcy judges, ten full-time 
magistrate judges and two part-time magistrate judges, 
giving the state a total of 61 federally-appointed judges. 


In practice, federal courts are visible in major 
cities but are not a factor in small county or suburban 
county litigation. Even in Lake County, Illinois, immedi- 
ately north of Chicago’s Cook County, the local bar 
rarely uses the federal court, in contrast to Chicago 
lawyers. Just as major commercial litigation tends to be 
concentrated in key Canadian cities, American commer- 
cial litigation is found most frequently in precisely those 
centres where federal courts are most visible and 
accessible. Thus while the abolition of federal diversity 
jurisdiction would not boost the caseload numbers in 
most state trial courts, it is likely to add cases with 
longer trial times. 


Because the federal courts are entirely outside 
state legislative and constitutional jurisdiction, advocates 
of unified trial courts at the state level simply ignore 
them. Research on unification has also ignored them; 
for example, they were never considered in the 
Henderson study. Thus, while Canadian court reform- 
ers wrestle with the difficulty of coordinating provincial 
and federal legislation, American court reformers simply 
define trial court unification as an issue from which fed- 
eral trial courts are excluded. 


From a comparative perspective, the results 
are ironic. Canadian civil litigants with a dispute over 
$50,000. already operate in a more unified court system 
than their American counterparts, who retain an oppor- 
tunity for forum-shopping in a wide range of cases. 
Once the County Courts have been merged with the 
Supreme Court in Nova Scotia, no province will have 
more than one court for large civil claims. In contrast, 
most serious criminal cases can be tried in either of 
two different courts at the option of the accused or 
the crown; family law disputes may in many provinces 
require litigants to seek remedies in more than one 
court; and civil claims involving smaller sums of money 
may be tried by a variety of different judicial officers in 
different settings. It is almost as if the most fully unified 
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court systems in the United States have court unification 
for the poor and forum shopping for the rich, while 
Canadian provinces have evolved a combination of 
court unification for litigants with high-dollar civil 
claims, and fragmented jurisdictions for all the rest. 


To Canadians, it seems surprising that the 
framers of the American Constitution felt that a separate 
system of federal courts might be necessary to over- 
come the biases that laws and citizens of one state 
might hold against those of another. In a country 
where one province, Quebec, has a different legal 
system and has courts that operate in a language not 
shared by a majority of the citizens of the other 
provinces, one might expect to hear similar concerns, 
but none has been raised. The fact that the judges of 
provincial superior courts are appointed by the federal 
government may be one reason; that constitutional pro- 
vision reflects a very different accommodation of the 
federal principle. The appointment power has magni- 
fied the complexities of reforming trial court structure 
in the Canadian federal system, but if a one-level trial 
court was created in any Canadian province, it would 
immediately be part of a more unified system than any 
one-level trial court in the United States, which contin- 
ues to coexist at all times with a separate system of fed- 
eral district courts. 


The relations between state and federal courts 
in the United States raise issues that parallel those raised 
by unification advocates. For example, by hearing 
some of the country’s most challenging civil cases, fed- 
eral district courts remove from state trial courts an 
important source of variety and intellectual growth. 

And on a number of dimensions, the status of federal 
judges is higher than that of state judges. The pay dif- 
ferential is substantial, especially because federal judges 
are paid the same salary whether they sit in states with 
high-paid or low-paid state judges; South Dakota’s state 
trial judges earn less than 50 percent of what a federal 
trial judge earns. The independence of federal judges is 
rooted in constitutional guarantees of life tenure restrict- 
ed only by impeachment, retirement benefits are 
substantial because compulsory retirement would 
require a constitutional amendment. In contrast, most 
state judges serve limited terms and must run for reelec- 
tion. Justices have resigned from the highest appeal 
court in a state to accept appointment to the 

federal trial bench. 


Thus, to the extent that judicial business is 
divided between state and federal trial courts, and the 
higher status of federal judges is clearly established, the 
issues that led court reformers to press for unified one- 


level trial courts have been reproduced in the relations 
between state and federal courts. This result does 

not mean that to be consistent, the American Bar 
Association should advocate the merger and state and 
federal trial courts. But it does suggest that Americans 
find the value of retaining separate trial courts for cer- 
tain kinds of cases great enough to override demands 
for consolidation and simplification. 


In summary, the existence of a dual court sys- 
tem in the United States should remind Canadians of 
another way in which trial court unification remains 
incomplete. 


INTERMEDIATE APPELLATE COURTS 
AND THE SEPARATION OF TRIALS 
AND APPEALS 


A third characteristic of American state court 
systems that differentiates them from Canadian provin- 
cial court systems — and the court systems of other com- 
mon law federations such as Australia and India — is the 
presence of two levels of appellate courts. The first 
appeal from a trial court in the U.S. is to what is termed 
an intermediate court of appeal, with the second appeal 
(this time discretionary rather than a matter of right) to 
the court of last resort. In the federal court system, 
these two levels are represented by the twelve circuit 
courts of appeals at the intermediate stage and the U.S. 
Supreme Court as the court of last resort. 


At this writing, 38 out of 50 states in the United 
States have intermediate courts of appeal. (Texas and 
Oklahoma also have two separate courts of last resort.) 
[State Court Caseload Statistics Annual Report 1989, 
IL.A., p. 25.) One would expect the presence or 
absence of an intermediate court of appeal to be related 
to the population of the state, and this is generally the 


case. Mississippi, with 2.60 million people, is the only 
state over two million population without an intermedi- 
ate court of appeal, and Nebraska and West Virginia the 
only ones over 1.2 million. Note however that there are 
a number of relatively small jurisdictions that have inter- 
mediate courts of appeal, including Alaska (527,000), 
North Dakota (661,000), Idaho (1,014,000) and Hawaii 
(1,112,000). North Dakota’s intermediate appellate 
court was set up in 1987 as a temporary court, while 
intermediate courts in the other three states are well 
established but small: their courts of last resort have 
five judges and the intermediate appellate courts have 


but three. 
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Following an American population standard 
alone, four Canadian provinces would be expected to 
have intermediate courts of appeal, as would three of 
the six Australian states. Yet Canadian provinces have 
only a final court of appeal. Judges in the three largest 
provinces (Ontario, Quebec, and British Columbia) 
have expressed interest in an intermediate appellate 
court, but no government has ever supported the idea. 
In Australia, only New South Wales even has a separate 
court of appeal. Victoria, with close to four million 
people; Queensland with over two million; and South 
Australia and West Australia, with over 1.2 million each, 
handle all appeals in their state superior courts. Simil- 
arly, in India, each state has a High Court and a District 
Court; the former is the superior court and the latter 
a statutory court of limited jurisdiction. In practice, 
Indian state High Courts handle both trial and appel- 
late work. 


Whatever the benefits or costs of creating inter- 
mediate appellate courts, it is clear that their prevalence 
in the United States contrasts sharply with their absence 
in other common law federations. In turn, no American 
state has a final court of appeal with more than nine 
members, while the largest Canadian provinces have 
long exceeded that notional ceiling, and Australian and 
Indian states have much larger superior courts from 
which appeal panels are drawn. What accounts for 
these differences between American courts at one end 
of the organizational spectrum, and Australian and 
Indian courts at the other? 


American state courts have taken three judicial 
functions and parcelled them out to three distinct 
courts. The law development function of appellate 
adjudication has been placed primarily in the care of 
state courts of last resort, which meet en banc. The 
error correction function of appellate adjudication then 
becomes the specialty of intermediate courts of appeal, 
although that function is more restricted than in Canada, 
since American appellate courts do not entertain 
sentence appeals. Finally, the fact finding function is 
placed in the trial courts. 


In Canada, the two appellate functions are 
combined in a single court of last resort in each 
province. Furthermore, superior courts combine the 
fact-finding function of trial courts with a supervisory 
appellate function that includes hearing interlocutory 
appeals and appeals from summary conviction. In 
Australia and India, all three functions are combined in 
the state superior courts, and the fact-finding function is 
divided among two or three levels of trial courts. 


Thus the structural separation of the two appel- 
late functions, law development and error correction, is 
found throughout in the United States, but not in the 
other three countries. Perhaps this reflects the fact that 
American courts have had an acknowledged role in 
“making law” for much longer than in other common 
law countries. It may also reflect the greater politiciza- 
tion of American courts, whether judges are elected or 
appointed. If the United States Supreme Court met in 
panels of seven, as the Supreme Court of Canada regu- 
larly does, the legitimacy of close decisions on 
controversial subjects would be questioned by the pub- 
lic and scholarly commentators alike. In the same way, 
state supreme courts never divide into panels, while 
Canadian provincial courts of appeal usually sit in three- 
judge panels and hear major cases with five judges, 
even in courts with over 15 members. Australia 
provides further illustrations; appeals in Victoria are 
heard by the Full Court, which is a three-judge panel 
chosen from over 20 Supreme Court judges. And India 
provides an even more extreme case, since its High 
Courts use the “double bench,” a two-judge panel. The 
Supreme Court of India itself hears most appeals in two- 
judge panels, including sensitive and important constitu- 
tional issues. Even though the Indian Supreme Court 
now has over twenty members, no more than a handful 
of cases have been heard by five or more judges in the 
court’s 40-year history. 


The structural separation between trial and 
appellate work is also sharper in the United States. This 
separation of trials and appeals may have evolved as a 
product of the absence of central trial courts in the U.S. 
Superior courts in American states are much more 
decentralized than their English predecessors, or their 
counterparts in Canada (even after merger), Australia 
or India. Interlocutory appeals are rarely used in 
American procedure, which emphasizes completion 
of the trial prior to appeal, and reversal of the trial 
judgment only when error would have altered the 
result. 


This characteristic of American court struc- 
ture has meant that state superior courts have never (or 
at least not in the past century) played the same role as 
superior courts in other common law federations. It 
may be that decentralizing state superior courts and 
confining their work to fact-finding rather than law 
developing has made trial court unification much more 
plausible in the United States. In turn, this may help us 
understand how Australian states have maintained three 
levels of trial courts — supreme, county and magistrate’s — 
when Canadian provinces have merged their two highest 
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trial courts. A central superior court that combines trial 
work with the law developing work of a final appellate 
court retains a role more clearly distinguishable from 
the county court that does fact-finding in major cases 
but lacks a law development function. As a result, 
Australian court organization remains much closer 

to the English model than the American model. 


In turn, Canadian court systems are shifting 
to the American side of the spectrum, with distinct 
appellate courts in every province (Prince Edward 
Island recently became the tenth province to create a 
separate Court of Appeal), and decentralized superior 
courts. Unification of the trial courts would even more 
clearly emphasize the division between fact-finding and 
error correcting, and creation of intermediate appellate 
courts would also build in a structural separation of 
law development and error correction functions in 
the largest provinces. As the Minnesota experience 
illustrates, and this analysis argues, there is a link or at 
least a complementarity between one-level trial courts 
and intermediate courts of appeal, even though provin- 
cial attorneys-general unanimously support the former 
and oppose the latter. 


This analysis also suggests that trial court 
unification, while expanding the variety of work done 
by former limited jurisdiction judges, may reduce the 
range of judicial functions formerly done by superior 
court judges because it accentuates the distinction 
between appellate work and trial work. If so, an incon- 
sistency emerges, since unification is premised in part 
on improving quality and morale by offering a greater 
variety of work. Yet breadth of work, to the extent that 
is an important value, can be achieved even if trials and 
appeals are handled by separate courts. In Alberta, for 
example, superior court judges frequently sit on appeal 
panels. 


The most extensive use of trial judges on 
appeal panels in the three states examined in Chapters 
Three and Four occurred in Illinois. However, in keep- 
ing with Illinois’ emphasis on specialization and indeti- 
nite assignments, and deemphasis on rotation, some 
“temporary assignments” were remarkably long. 


Illinois’ intermediate appellate court is 
divided into five appellate districts. The First Appellate 
District, with 23 justices, hears appeals from Cook 
County. The four remaining appellate districts each 
cover five or six circuits, and have five-eight judges 
(26 in all). During 1988, ten circuit court judges sat on 
the appellate court by assignment of the state supreme 
court. Four began their assignments the previous year, 


two in 1986 and one in 1985. The three others had 
been assigned continuously since 1977, 1976 and 1970. 
Two of those judges retired from the Circuit Court in 
December 1988 and were “immediately recalled” and 
assigned to the appellate district in which they had each 
sat for over a decade. Four of the ten judges on tempo- 
rary assignment became full members of appellate 
courts by the end of 1988; one was appointed to an 
appellate court vacancy, two were elected to the appel- 
late court, and one was elected to the state supreme 
court. 


The Illinois experience shows that structural 
separation of trial courts and appeal courts need not 
prevent judges from shifting from one to the other. At 
the same time, however, trial court unification is clearly 
a reform that fits more comfortably into the American 
tradition of separating trial and appeal work, and is fur- 
thest removed from the English model of a central supe- 
rior court that combines trial and appeal work. In the 
same way that a one-level trial court would diversify 
the work of former limited jurisidiction judges, the 
assignment of trial judges to appeal panels would 
enrich the work of general jurisdiction judges. 


SUMMARY 


This chapter, by highlighting the distinctive 
context of American court structural reform, reinforces 
the need to examine the different shape that unified 
trial courts could take in Canada, and the different 
impact they could have. On what previous court struc- 
ture would they be built? How would they be organ- 
ized? Would they adopt the generalist approach of 
Minnesota, ensuring that judges of a single class handle 
the full range of trial work? Or would they opt for spe- 
cialization by subject matter and complexity, as in 
Illinois? How would a unified trial court be adminis- 
tered? How would it be articulated with the appellate 
court? To begin answering these questions, we will 
focus on the experience of trial courts in three Canadian 
provinces that have implemented structural reform. 
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Chapter Six 


Structural Reform in Three 
Canadian Provinces 


The best way to examine how trial court 
unification might occur in Canada would be to examine 
earlier steps to merge or unify trial courts in various 
provinces. How do provincial trial courts that have 
been merged or unified operate in practice today? 
What do these findings suggest about the relevance 
of American experience? 


The three provinces in which field research 
was conducted — Alberta, New Brunswick and Manito- 
ba — were chosen because of the scope of their experi- 
ence with merger and unification. Alberta and New 
Brunswick were the first two provinces (outside Prince 
Edward Island) to merge their two section 96 trial courts 
(as the superior and county/district courts are termed, 
because they are first mentioned in section 96 of the 
Constitution Act, 1867). New Brunswick was also the 
first province outside P.E.I. to implement a province- 
wide unified family court. Manitoba is the only other 
province with a fully unified court for the adjudication 
of family law matters, and has also merged its two sec- 
tion 96 trial courts. 


Each of the three provinces also have dis- 
tinctive features relevant to the issue of trial court unifi- 
cation. Manitoba is pioneering (along with Ontario) 
the unification of trial court administration, so that man- 
agement services in Manitoba’s two-level trial court 
system will be more fully integrated. New Brunswick 
is the only province to attempt a unified criminal court, 
before its effort was held unconstitutional by the 
Supreme Court of Canada. [McEvoy, I.D.] And it is cur- 
rently the province with the broadest acceptance of and 
support for a one-level trial court. Alberta’s merger in 
the late 1970's had been considered more contentious 
than any other, until Ontario in 1990, and should there- 
fore represent a hard case—one in which the benefits 


of merger could be more difficult to achieve. 


The seven remaining provinces were 
excluded for a wide range of reasons. One province, 
Nova Scotia, has not yet implemented reforms in trial 
court structure, and despite its small size has the largest 
number of separate trial courts in any province. Two 
others, Ontario and British Columbia, only implemented 


merger as of September 1, 1990. 


Quebec was excluded on different 
grounds. Its court structure is instructive in many ways, 
since the province never had a system of county or dis- 
trict courts, developing instead the most decentralized 
superior court in Canada until other provinces began to 
merge their two section 96 courts in the 1970's. The 
province has also led the way in many areas of court 
management, including automation and regionalized 
administration, and recently reorganized its limited juris- 
diction trial courts, combining the Provincial Court, 
Court of Sessions and Youth Court into a single, multidi- 
visional Cour du Québec. However, this structural 
reform actually moves the province away from the 
American Bar Association model of a one-level trial 
court, since it is part of a strategy of shifting an in- 
creased volume and variety of adjudication from the 
Superior Court to the Cour du Québec. The province 
is evolving a two-level trial court in which the second 
level continues to add increments of jurisdiction. Note 
furthermore that Quebec has in fact a three-level sys- 
tem, since it is the only province to maintain Municipal 
Courts as separate locally-administered entities. 


The three remaining provinces all qualify 
for inclusion, but were excluded to make the study 
more manageable. Prince Edward Island’s small size 
reduces the transferability of findings although it was 
the first province to merge its section 96 courts and 
unify its family law jurisdiction. Saskatchewan and 
Newfoundland have both merged their section 96 
courts, and created pilot unified family courts in their 
largest cities (Saskatoon and St. John’s); thus both 
provinces are worth studying even though their 
experiences are neither as long nor as wide as the 
experiences of New Brunswick and Manitoba. It will 
be important to see whether the patterns found in 
Alberta, New Brunswick and Manitoba are found in 
Saskatchewan and Newfoundland as well. 


ALBERTA 


At the beginning of 1991, the Alberta judi- 
ciary expressed justifiable pride in the operation of its 
trial courts. Its superior court, the Court of Queen's 
Bench, with a complement of 64 judges, could effec- 
tively handle complex civil litigation or delicate public 
issues, and its members were responding to emerging 
issues of aboriginal justice and gender bias in the 
courts. The Provincial Court of Alberta shared with 
its counterparts in British Columbia and Quebec the 
widest range of Provincial Court jurisdiction in Canada, 
extending to criminal, family and low-dollar civil claims 
Its 114 judges were assigned to three divisions and six 
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regions, and its effective trial coordination project had 
made Edmonton’s criminal courts among the most 
consistently expeditious in Canada. [Alberta Court 
Calendar, I.B.] 


In this setting, structural reform is a non- 
issue. The Provincial Court judiciary has maintained 
its principled support for trial court unification, and 
Queen’s Bench judges have mounted articulate argu- 
ments against proposals for a unified criminal court. 
But there is no sign of government interest in pursuing 
these changes, and no sign of demands from the bar or 
the public for structural change. Even the unified fami- 
ly court, first discussed in Alberta 20 years ago, is not 
on the department's agenda. 


In the 1970's, however, Alberta was in the 
national spotlight because of its court reform initiatives. 
The Alberta Board of Review into Provincial Courts, 
chaired by Supreme Court (Trial Division) Justice W. J. 
C. Kirby, made wide ranging recommendations for the 
reorganization and upgrading of the Provincial Court. 
The Kirby Report resulted in appointment of the first 
Chief Judge of the Provincial Court and construction 
of court facilities throughout the province. Most impor- 
tant, Alberta became the first province outside P.E.I. to 
merge its section 96 trial courts, the culmination of a 
long and sometimes controversial process. 


Merger 


In 1978, the Alberta Legislature created the 
Court of Queen’s Bench as the province’s superior trial 
court, merging the Trial Division of the Supreme Court 
with the District Court. On July 1, 1979, the new court 
came into being as a continuation of the Supreme Court 
(Trial Division); on June 30 at midnight, the District 
Court ceased to exist after almost 72 years. 


Alberta observers attribute the creation of a 
single superior court primarily to the determined efforts 
of one individual, John N. Decore, who became Chief 
Judge of the District Court of Northern Alberta in 1965 
and dedicated himself to upgrading the status of his 
court in order to make the strongest possible case for 
merging with the Supreme Court. He successfully 
encouraged some of the province’s most respected 
lawyers to take appointments to the District Court. 
Seven of them went on to the Alberta Court of Appeal, 
and one, Justice William Stevenson, went from the 
Court of Appeal to the Supreme Court of Canada. 


In 1976, Alberta Attorney-General Jim 
Foster, a reform-minded minister in the Conservative 
Lougheed government, announced his support for 
merger, and carried the legislation through to passage. 
As a practicing lawyer from Red Deer, he had exper- 
ienced the frustration of having to wait for a Supreme 
Court justice on circuit from Calgary or Edmonton once 
a dispute went beyond the jurisdictional limit of the 
District Court. He was also familiar with the arguments 
and proposals made by John Decore. 


The role of the Attorney General was criti- 
cal in light of what Chief Judge Decore referred to at 
the time as “what appeared to be insurmountable diffi- 
culties.” [Closing Ceremony of the District Court of 
Alberta, I.B., p. 19] Despite the open opposition of 
the Chief Justice of the Trial Division and many of his 
Supreme Court colleagues, the legislation “had the 
complete backing” of the government, was passed 
unanimously by the legislature, and confirmed by the 
necessary parliamentary amendments to the federal 


Judges Act. 


However traumatic the final events leading 
up to merger, earlier and less controversial reforms con- 
sistently upgraded the status and responsibility of the 
District Court, making merger seem in retrospect 
inevitable. Decore outlined the history in the June 29, 
1979, ceremony to mark the closing of that court: 


.. [In September of 1907, nine District 
Courts were created. The then nine districts were 
Athabasca, Edmonton, Calgary, Lethbridge, Medicine 


Hat, Wetaskiwin, Red Deer, Stettler and McLeod [sic], 
at which time only five judges were appointed. The 


financial limit was $600. Each District Court was sepa- 


rate, and jurisdiction outside the district was only with 
the approval of the Attorney General. |Closing 
Ceremony, I.B., pp. 16-17] 


Thus only two years after Alberta entered confederation 
in 1905, a set of courts was created “to bring justice to 
every man’s door” [see Sissons, I.B.] and supplement the 
work of the central superior court. Given the 
constraints on movement and communication early in 
the century, “resident judges were the order of the day.” 
[quoting Judge Patterson, Proceedings at the Final 
Sittings, I.B., p. 13] A review of the early District Court 
judges in Southern Alberta shows that not only Calgary, 
but also Macleod (as Fort Macleod was then known), 
Lethbridge, Medicine Hat and even Hanna had resident 
judges. 


Page 60 


Reorganization, slow at first, always went 
in the direction of expanding the jurisdiction of the 
District Court and the geographical scope of its individ- 
ual judges. 


In 1955 the nine District Courts were 
Sormed into two districts, the District Court of Northern 
Alberta and the District Court of Southern Alberta, each 
with its own Chief Judge. The boundary line dividing 
the north and south was just a little bit south of Red 
Deer.... In 1951, the dollar limit was increased from 
$600. to $1,000., and in 1963 from $1,000. to $2,000. 
in civil actions... (Closing Ceremony, I.B., p. 17] 


Thus, when Decore went on the bench in 1965, the 
civil jurisdiction of his court stood at only $2,000. 
Change accelerated in the next decade as 


...very significant and rapid changes 
took place.... In 1971 the dollar limit was removed com- 
pletely under the then Attorney General, the Honourable 
Edgar Gerhart. This clearly opened the way towards 
amalgamation, and it was clear that the Government of 
that day was contemplating, or was favoring, merger. In 
1975, the Honourable Merv Leitch, the Attorney General 
who, under a different Government, followed Mr. 
Gerhart, brought about the [October 1,1975/ merger of 
the two District Courts into one, with province-wide juris- 
diction land both a Chief Judge and Associate Chief 
Judge/. This in effect opened the door wider towards 
amalgamation. It was also in 1975 that the District 
Court of Alberta was made a Sessions Court, thereby 
authorized to hear jury trials. [p.17] 


Accompanying these statutory changes were parallel 
changes in court rules and practices. As early as 1916, 
District Court judges “received patents from the 
Government of Canada as local Judges of the Supreme 
Court with the like powers of a Supreme Court Judge,” 
but court rules “generally forbade the exercise of these 
powers, except where there was consent on the part of 
both parties.” The limiting rules “had largely been elim- 
inated” by 1974, “and eventually an amendment was 
passed by the Legislature purporting to render clear that 
as a local Judge, a District Court Judge has all the pow- 
ers of a Supreme Court Judge with some possible ex- 
ceptions of criminal offences listed under Section 427 
of the Criminal Code and stated cases.” [pp. 17-18] 


Thus, by the time Foster proposed a formal 
merger of the two trial courts, they had “virtually the 


same jurisdiction.” 


So that the District Court of Alberta virtually 
became a superior court with general jurisdiction with 
no limitation of its powers in a jurisdictional sense, 
either in terms of the subject matter or in terms 
of geography. |p.18} 


At the time of merger, the Supreme Court 
had 17 justices in its Trial Division, all resident either in 
Edmonton or Calgary. The District Court had 20 judges 
resident in three locations (Edmonton, Calgary and 
Lethbridge). The 1979 federal enabling legislation 
authorized a Chief Justice and 38 other justices for the 
merged Court of Queen’s Bench. 


By the time merger was implemented in 
1979, Chief Judge Decore was eligible for supernumer- 
ary status, and he took that status after only 60 days on 
the new Court of Queen’s Bench. The Associate Chief 
Judge of the District Court, Roger Kerans, was elevated 
to the Court of Appeals. At the same time, the last 
Chief Justice of the Trial Division, James Valentine 
Milvain, also retired. He had been an open opponent 
of the merger, but his retirement came only as he 
reached the mandatory age of 75. Thus the new court 
would also begin with a new chief justice. The person 
selected was Justice William Sinclair of the Court of 
Appeal, a likeable and reserved man who commanded 
the respect of Queen’s Bench judges from both of the 
previous courts, and was able to ensure a smooth tran- 
sition to the new court. 


Interview respondents, especially those 
who served on the District Court at the time of merger, 
stressed the absence of rancor and bitterness following 
merger. Remarks could be heard initially, but they 
were quickly seen as inappropriate. While to this day, 
court participants and observers in other provinces 
remember Alberta as the site of the most contentious 
merger process until Ontario in 1989-90, Alberta judges 
report again and again how little conflict occurred, and 
how briefly it endured. 


The Early Years of the Merged Court 


The new Court of Queen's Bench had 
resident judges in four locations, adding Red Deer in 
central Alberta to the three cities that previously had 
resident District Court judges. The standard set at that 
time and maintained to this day is that at least two 
judges should reside at a court centre before it is 
entitled to a resident judge. This standard is designed 


to avoid one-judge centres, on the assumption that a 
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community with only enough business for a single 
judge is best served by a variety of sitting judges on 
circuit, 


The constraints on transportation and com- 
munication that led Alberta to appoint resident judges in 
small centres no longer existed. The District Court itself 
had grown increasingly more centralized in Edmonton 
and Calgary for decades before merger. It has also 
been suggested that the collapse of rural law practices 
during the depression contributed to the demise of resi- 
dent judges in those areas. 


The Court of Queen’s Bench developed 
scheduling practices that differed in important ways 
from those of the District Court and the Trial Division, 
in that the court rather than the bar controlled the 
assignment of cases to judges. Before merger, reported 
judges who sat on the two previous courts, if counsel 
could agree on a judge they preferred for their case, 
they could ask to be put on his calendar. This system, 
reminiscent of the pre-unification scheduling process in 
Sioux Falls, South Dakota, is considered antiquated and 
potentially unfair today. Ironically, the elimination of 
the old system that allowed greater freedom to select a 
trial judge may be one reason for increased interest in 
alternatives to adjudication (e.g. arbitration) in which 
the parties can select their judge. 


Former District and Trial Division judges 
who see fewer cases in their favoured specialties agree 
that a more systematic, court controlled scheduling pro- 
cess is preferable today, and there is no indication that 
the bar has concerns similar to those expressed in 
Minneapolis about judges without suitable background 
or expertise handling complex civil trials. The absence 
of these concerns may reflect the differences between 
civil case assignment in Minneapolis and Alberta. While 
court control exists in both jurisdictions, Hennepin 
County randomly assigns civil cases to individual judges 
at an early stage, following an individual calendar 
system, while Queen’s Bench assignments occur only 
after the parties have filed a certificate of readiness, 
following a master calendar system. In the master 
calendar system, the judge responsible for case assign- 
ments can deliberately choose a more experienced 
judge to try a complex case. Given the discretion that 
a master calendar system places in the hands of an 
administrative judge, it is one of the most sensitive non- 
adjudicative functions a judge possesses. Its careful and 
equitable exercise can ensure a high quality of service 
to litigants, and healthy morale and intellectual growth 
for the trial judges. In turn, however, even the percep- 
tion of inappropriate favouritism can undermine the col- 
legiality so essential in any court. 


On matters of seniority, the Court of 
Queen’s Bench established a pattern followed in later 
mergers. Because the superior court was continued as 
a new court, and the district court abolished, the superi- 
or court judges maintained precedence over their new 
district court colleagues, regardless of how long an indi- 
vidual judge had been on the bench before merger. 
Thus for example, a District Court judge appointed in 
1977 and elevated to the Trial Division early in 1979 
would be senior to a District Court judge appointed in 
1965 but elevated following amalgamation on July 1, 
1979: 


Interviews suggested that the tensions that 
could arise from this distribution of status did not exist 
in practice. While some benefits can accrue from 
seniority, they were few enough, and were allocated 
with sufficient sensitivity, to avoid conflict between 
the high-seniority former Trial Division judges and the 
low-seniority former District Court judges. Even two 
Queen’s Bench judges who began as police magistrates 
(in Edmonton and Calgary respectively) before going to 
the District Court and then being amalgamated into the 
present court, did not recollect having any concerns 
about their new junior status. 


In retrospect, it may be that former District 
Court judges saw sufficient gains in their new status as 
superior court judges that the seniority ranking would 
be at most a minor irritant. Even if seniority affected 
case assignments or Circuit sittings, the new work would 
constitute a gain in the breadth and depth of their 
responsibilities. On the other hand, to the extent that 
seniority might affect travel or case assignments of new 
judges a decade later, the practice might be more criti- 
cally received, since the current generation of judges is 
appointed directly to the Court of Queen’s Bench. 
These new judges may be less patient if they believe 
seniority rather than competence or expertise governs 
the distribution of work. 


Queen’s Bench in Action 


To understand how the merged court com- 
pares with its separate predecessors and with unified 
trial courts in the United States, we first need to know 
more about the current operation of the Court of 
Queen’s Bench. Where and when are sittings 
scheduled? How are judges assigned? How local 
and how specialized are the judges? 
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While the Court of Queen’s Bench has 
resident judges in four centres, it maintains permanent 
court offices (registries) and schedules regular sittings in 
eight additional centres, holds regular sittings in another 
three, and sits as required in yet another three — a total 
of 18 sitting points. In practice, a year can go by with- 
out a single Queen’s Bench judge sitting in Hanna or 
Camrose, and circuits visits are rare at other points as 
well. Barrhead scheduled no dates for trials to open in 
1991, Lloydminster had only three, Hinton six, and Fort 
Macleod, with the least business of any community with 
a Queen’s Bench registry, only seven. 


Table 6-1 summarizes the formal schedule 
set out for 1991. It shows that only half the authorized 
sitting points (9 of 18) have scheduled more than one 


date per month for the start of trials. Lethbridge, with 
two resident judges, schedules an average of two sittings 
per month, less than Wetaskiwin, which has no resident 
judges. Grand Prairie and Peace River in northwest 
Alberta are the next busiest. St. Paul, north and east of 
Edmonton, has the most sittings of any location without 
its own registry, and more than four locations with reg- 
istries. St. Paul’s heavier business does not reflect the 
preference of Queen's Bench judges; the town is by rep- 
utation the least desirable circuit point in the province, 
primarily because it has no scheduled air service and is 


210 kilometres from Edmonton on two lane roads. 


Wetaskiwin, just south of Edmonton, is 
well served by judges on circuit. Its close proximity to 
Edmonton makes it possible to obtain a judge by noon 


Table 6-1 


Sitting Point 


Number of 


en vowel 


Number of Judges and Scheduled Sitting Dates by Court Location, 
Alberta Court of Queen’s Bench, 1991 


Number of 


Resident Dates for 
Judges Opening 
of Trials 

Edmonton 31 Continuous 
Calgary 29 Continuous 
Red Deer 2 Continuous 
Lethbridge 2 24 
Wetaskiwin 0 2 

j y) 
Peace River ) 20 
Grand Prairie 0 18 
Medicine Hat 0 | 
St. Paul* O 16 
Fort McMurray 0 11 
Vegreville ) 1] 
Drumheller 0 10 
Fort Macleod 0) 
Hinton* O 6 
Lloydminster* 0 3 

Notes: Derived from Alberta Court Calendar, January 1, 1991 to June 50, 1991, published by the Alberta Attorney General 

*Sitting point with no Queen's Bench registry 
rhree sitting points are not shown because no regular trial dates are set there in 1991 | 
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for a trial if overbooking has occurred, given both the 
likelihood that the collapse rate in Edmonton will free 
up a judge, and the willingness of that judge to travel to 
Wetaskiwin. Since the relatively short drive makes it a 
more desirable circuit point than those that require an 
overnight stay, judges frequently volunteer to sit there. 
Thus the trial coordinator in Wetaskiwin has been 

able to reduce pretrial delays through deliberate 
overbooking and the cooperation and support of 

the Associate Chief Judge’s office in Edmonton. 


In contrast, Grand Prairie and Peace River, 
less than 200 kilometres apart, must be served on a fly- 
in basis by Edmonton judges, suggesting that these 
communities may be the next area to press for resident 
judges, even though population growth may be greater 
in the Medicine Hat area in southeast Alberta, which is 
150 kilometres from Lethbridge. 


The current pattern of sittings in the Court 
of Queen’s Bench suggests that judicial services are as 
readily available outside the two major centres as they 
were before merger. The cities formerly served by the 
District Court have retained that service, resident judges 
were added at Red Deer, and frequent sittings are 
scheduled at a number of other centres. At the same 
time that population growth has improved accessibility 
in some centres, however, population stability or 
decline appears to have reduced the court presence in 
other communities. 


A sharper contrast can be drawn between 
the past and present pattern in Alberta on one hand, 
and that of trial courts in the United States. The states 
examined in Chapters Three and Four would have been 
likely to place resident judges in perhaps three or four 
additional districts, regions or circuits beyond the four 
existing locations. At the same time, however, those 
states would have been far less likely to move judges 
from one district or region to another. Alberta judges 
are regularly on the move, not just to serve fly-in loca- 
tions too small for a resident judge, but also to rotate 
between Edmonton and Calgary. 


While judges who reside in either of the 
two major cities spend the greatest share of their time at 
their home base, they sit in the other city at least twice 
a year, in order to ensure the kind of continuous 
contact that is believed to reduce parochialism and 
ensure a necessary degree of uniformity in application 
of the law. While this rotation allows healthy 
interaction among judges in the north and south of the 
province, the two cities’ courthouses retain their distinc- 
tiveness. Numerous respondents pointed to differences 


in the nature of the two courts’ work, with Calgary 
attracting commercial litigation as a centre for corporate 
head offices and Edmonton attracting the public law 
issues of a government centre. Others described differ- 
ences in what has come to be called the local legal cul- 
ture, with Edmonton seen as more litigitous and Calgary 
lawyers more open to negotiation (horse trading’). 


Judicial cultures also vary, as recalled by the Calgary 


judge whose colleagues discussed sports events Over 
lunch, while the Edmonton judges would even hold 
evening seminars on new developments in the law. 


An examination of the 25-week assignment 
schedule drawn up for Queen’s Bench judges for 


January 7 to June 28, 1991, allows a number of compar- 


isons to be made with state trial courts in the United 
States: 


(1) Judges are assigned on a master calen- 
dar basis, in contrast to the more frequent use of 
individual calendars in both large and small centres in 
the United States. 


(2) Master assignments generally change 
on a weekly basis, much more frequently than in the 
United States. One junior judge in Calgary was 
assigned to that city for 15 of the 25 weeks — seven 
weeks in criminal, six weeks in civil and two weeks as 
duty judge — without ever spending two consecutive 
weeks with the same assignment. 


(3) Specialization is avoided regardless of 
seniority or previous experience. Judges in the two 
major cities are generally expected to split their time 
evenly between civil and criminal assignments. Even 
the most junior judges, who may have come out of 
more specialized civil or criminal practices, or have 
done solicitor’s work rather than litigation, are immedi- 
ately given a mix of assignments (with one week al- 
located to a new judges’ seminar several weeks after 
presiding over a full range of Queen’s Bench work). 


(4) Seniority has some but not extensive 
impact on assignments. The impact is most easily visi- 
ble for supernumerary judges, who have taken “senior 
status” (to use the U.S. term), stepping down from a 
full-time judgeship prior to age 75, receiving full salary 
but sitting for fewer weeks. The eight supernumeraries 
at the beginning of January were given 8-9 week assign- 
ments, generally not involving any travel outside either 
Edmonton or Calgary. (The one exception, Justice 
“Red” Cavanagh, was assigned 12 weeks in four 
locations, but died early in the year from a long illness 
that took his strength but never his dedication.) 
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Judges with more seniority appear to be 
able to avoid travel to remote centres if they wish. 
They are still expected to travel, but may go to the 
other metropolitan centre or a circuit point in their half 
of the province. At the same time, even a more junior 


judge is not required to travel more than four weeks out 


of 25, unless assigned to a long trial at a circuit point. 
Thus while the newest appointee in Edmonton was 
expected to travel to Grand Prairie, Fort McMurray and 
St. Paul, that assignment, combined with one week in 
Calgary, produced the same total travel time as the most 
senior judge in Edmonton, who spent two weeks in 
Calgary and one each in Grand Prairie and Peace River. 


Seniority clearly plays an important role 
in assignment of Queen’s Bench judges to the Court 
of Appeal to hear sentence appeals. In a procedure 
unique in Canada, Alberta’s sentence appeal panels are 
made up of two trial judges and one appeal judge. The 
panels were scheduled for six three-week periods in 
the first half of 1991. The 36 weeks of Queen’s Bench 
judge time was assigned entirely to seven judges, all of 
whom had at least ten years seniority. Six weeks went 
to a supernumerary judge, and nine weeks to the most 
senior of the sitting judges. Only three weeks went to 
a woman judge (only one of the court’s nine women 
appointees had served over ten years). While these 
assignments are longer and less evenly distributed than 
any others, they still provide experience with appellate 
work that is not available to generalist judges in 
Minnesota and South Dakota, and is available in Illinois 
only through much longer assignments. 


It may be that longer assignments of more 
senior judges to sentence appeal panels is done to 
ensure greater uniformity of sentences. If so, it remains 
surprising that a judge with less seniority is not also 
included on each panel, to ensure that old knowledge 
is passed on and new knowledge is brought forward. 


(5) Four or five weeks out of 25 are set 
aside as judgment weeks, when no cases are assigned, 
and research and writing on reserved matters can be 
completed. This time allotment is not as high as in 
superior courts in other large provinces, but is substan- 
tially more than state trial judges in the United States. 
(It appears that in common law countries, where judg- 
ments have the force of precedent, judges are allocated 
fewer days for judgment writing than in civil law coun- 
tries where judgments lack the force of precedent but 
written reasons are required by law.) 


In summary, scheduling practices are 


designed to reinforce the concepts of the generalist 


judge and the collegial court. Ironically, the one 
American jurisdiction that, like Alberta, maintained the 
most varied case assignments in its largest urban courts 
was Minnesota, the most fully unified of the three state 
trial courts examined in this report — and thus the least 
like Alberta’s sharply differentiated two level trial court 
system. In practice, Minnesota’s case mix is even more 
varied, since a substantial minority of trial court work- 
load involves high-volume, low-dollar and low-penalty 
cases not found in Alberta’s Court of Queen’s Bench. 
In turn, Alberta’s Provincial Court is more specialized 
still, since criminal work is separated from family and 
youth work, and from civil work. 


Another development in the Court of 
Queen’s Bench during the decade following merger has 
been the expansion of the masters. Masters had had 
only limited use for chambers work and pretrial 
motions in the old Supreme Court, and their numbers 
and responsibilities increased after merger. There are 
currently seven masters, three in Edmonton and four 
in Calgary, and they have added responsibility for en- 
forcement of family law orders made by Queen’s Bench 
judges. 


Evaluating Merger in Alberta 


Interviewees, no matter how nostalgic their 
view of a time past, consider merger of Supreme and 
District Courts as a worthwhile and beneficial step in 
the administration of justice in Alberta. When ques- 
tioned about changes in accessibility, efficiency and 
quality, respondents either cited gains or indicated that 
merger did not have the negative effect its detractors 
feared. 


Table 6-1 and the related discussion sug- 
gested that accessibility remains as high or higher than 
when two courts were in operation rather than one. 
While Saskatchewan practitioners have expressed fears 
about the closure of local courthouses in that province, 
no similar concerns arise in Alberta, partly because 
Alberta District Court judges were less dispersed than 
their Saskatchewan counterparts for many years prior to 
merger. Increased flexibility in the assignment of over 
60 judges in a single provincewide court should mean 
gains in efficiency, and many respondents attributed 
efficiency gains to merger. Data limitations prevent me 
from going beyond the perceptions of participants to a 
more systematic quantitative analysis of changes over 
time in the number of actions commenced and trials 
held, and in the pace of civil and criminal litigation 
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Alberta’s trial courts have the reputation of being rel- 
atively free from delay, but no data are available to 
confirm this or provide useful comparisons with other 
provinces. Examination of caseload statistics suggest 
that civil actions rose from the 1970’s to the 1980’s and 
then declined, reflecting perhaps the end of what 
Alberta officials euphemistically term the “foreclosure 
boom” of the early 80's. Criminal trials have clearly 
increased. Data on civil trials are inconclusive, since 
the definition of the category has changed over time; 
available data suggest that there has been no increase in 
trials of civil actions over a 20-year period, but this may 
be a result of increasing the dollar limit on civil actions 
in Provincial Court. Thus a mathematical formula based 
on cases per judge or trials per judge may show little 
difference, or even negative results; however, to the 
extent that this formula fails to take into account a pos- 
sible increase in long and complex trials, it would yield 
invalid results. 


Changes in the quality of justice are most 
difficult to identify, let alone measure. The fear that 
merger would reduce the quality of justice by creating 
an excessively large court producing a less well crafted 
product has not been realized. Nor has the fear that a 
larger court with less exclusive jurisdiction and lower 
status than the earlier Supreme Court would be unable 
to attract high calibre candidates. No evidence was 
found that creation of the merged court has discouraged 
excellent candidates from seeking or accepting judicial 
appointments. The increased number of women 
appointees (six of the most recent eleven appointments 
made as of mid-January 1991) indicates that the expand- 
ed pool of practicing lawyers that has accompanied the 
growing participation of women in the legal profession 
should enhance the quality of justice in Alberta. 


The Uncertain Future of Trial Court 
Unification 


While the results of more than a decade 
of experience with merger produced universal praise 
among Alberta’s section 96 judges, whether they were 
Opponents, supporters or skeptics of Attorney General 
Jim Foster's 1978 legislation, those who answered my 
questions were always quick to argue that the con- 
ditions that made merger a success were quite different 
from the conditions facing current proposals for a 
unified criminal court. Even Foster himself expressed 
strong skepticism about the new proposals, questioning 
whether they would accomplish what their advocates 
hoped. 


As District Court Chief Judge John Decore 
stated on the eve of merger, a decade of change had 
virtually obliterated the distinction between the work- 
load of the two trial courts. Furthermore, a determined 
effort to improve the quality of appointments to the 
District Court bench had produced a generation of 
judges whose work could deflect any cheap shots from 
the higher judiciary. 


The Kirby Report in the 1970’s held out 
hope to Provincial Court judges that similar conditions 
would evolve in their case, and unified family and crim- 
inal courts would emerge in the 1980's. As the immedi- 
acy of structural reform faded, and the priorities of 
government and judiciary shifted, the emergence of fur- 
ther changes in court structure from within the province 
has come to appear less likely. Several reasons exist for 
the current situation in Alberta: 


(1) Reformers within the courts have shift- 
ed their focus from structural change to responsive 
problem-solving, parallel to the shift in the United States 
during the 1980's. For example, Queen’s Bench Justice 
Allan Cawsey, a national spokesman for the unified 
criminal court when he was Chief Judge of the 
Provincial Court in the late 1970’s, completed a public 
inquiry into aboriginal justice in the province in 1990. 
His report emphasized the need for increased accessibil- 
ity of trial courts at both levels rather than structural uni- 
fication. The inadequacies of the justice system as it 
affects native people were seen as so pressing that 
immediate operational changes took precedence over 
long term reform of court structure. 


In Calgary, delays in bringing Youth Court 
cases to trial have raised the spectre of dismissals under 
the principles enunciated by the Supreme Court of 
Canada in its October 1990 judgment in Regina v. 
Askov. As a result, the Youth Court scheduled summer 
sittings for the first time in courtrooms in Calgary’s 
Court of Queen’s Bench. Rather than argue over turf, 
the two separate courts joined together in a small but 
important cooperative effort. 


(2) There has been a hiatus in long-term 
planning by government ministers and officials respon- 
sible for court administration. By early 1991, there was 
no senior administrative official in the Department of 
the Attorney General who was solely responsible for 
continued effective operation of the Alberta courts. The 
Assistant Deputy Minister at that time headed the Court 
and Property Services Division, which included not only 
the courts but also the province’s land title system. The 
position of Executive Director of the Court Services 
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Branch had been vacant for a number of months after 
the previous Executive Director had moved to another 
ministry. It was not until later in 1991 that an Acting 
Executive Director was named. 


It may be that the department is in the pro- 
cess of flattening the administrative hierarchy in the 
courts, with communication going directly to headquar- 
ters from a larger number of district managers. To the 
extent that these changes would allow district and local 
officials to respond more quickly to local needs, and 
reduce central bureaucratic controls, the courts are like- 
ly to benefit. For example, court staff would be able to 
respond more effectively to short-term needs of the 
judiciary. However, if the Court Services Branch loses 
the capacity to undertake strategic planning for the 
court system as a whole, the long-term effects could be 
serious indeed. Unless the department is able to antici- 
pate as well as respond to the needs of the courts, new 
initiatives will atrophy and the ability of the courts to 
serve the public over the long term will suffer. 


(3) The Provincial Court has grown increas- 
ingly specialized, diverging further from the generalist 
model of the Court of Queen’s Bench. Specialization in 
Provincial Court has long been valued, especially in 
handling sensitive and difficult family disputes. But as 
the caseloads of local Provincial Courts have grown, 
specialization has been facilitated and rotation appears 
to have become less common. Instead of a new gener- 
ation of Provincial Court judges with criminal, civil and 
family law background, able to argue either for a 
unified court or a place for themselves on the Court of 
Queen’s Bench, specialized judges have been less 
attractive to federal appointing authorities and their 
advisory screening bodies. Despite the value of judicial 
experience, and the ease with which capable Provincial 
Court judges could take on new responsibilities on 
Queen’s Bench, the fact that they spent ten years on the 
bench rather than in an increasingly mature and respon- 
sible law practice has weakened their chances for eleva- 
tion. These circumstances could in turn harm 
recruitment for the Provincial Court bench in the future. 


(4) Differences in Alberta’s current federal 
and provincial judicial appointment processes have 
threatened to compound existing differences. When the 
federal government established provincial screening 
bodies to pass on prospective nominees, the Alberta 
committee established strict criteria for consideration 
(including some criteria critics felt were applied too 
mechanically). In contrast, the provincial Judicial 
Council adopted a “minimum standards” approach in 
recent years; instead of recommending the one or two 


best qualified applicants, the Council has simply elimi- 
nated the least desirable. In effect, one has needed a 
“A” to get on the federal list, but only a “C” for the 
provincial list. 


As a result, provincial authorities have been 
able to use wider discretion in making appointments, 
and have not consistently chosen appointees whose 
strength would earn respect and recognition from other 
courts. This could in turn reduce further the likelihood 
that Provincial Court judges will be elevated to the 
superior court, not only affecting the morale of the 
Provincial Court bench, but depriving the superior court 
of a perspective and set of experiences largely missing 
from that body. Now that the provincial Judicial 
Council has shifted to a four-category rating scheme for 
Provincial Court judges (highly qualified, qualified, not 
qualified, and not qualified at this time) under its new 
chair, retired Alberta Law Dean Wilbur Bowker, perhaps 
a new pattern will be established. 


In summary, current conditions and 
practices in Alberta, taken together, have kept proposals 
for change in court structure off the political agenda. 
While this result may be welcomed by opponents of the 
unified criminal court, some of these same conditions 
may weaken the ability of the province’s trial courts to 
respond effectively to future public needs. There is 
no sign that the current Attorney General will take any 
action to implement the June 1990 resolution of provin- 
cial attorneys general that he supported at the time. 
Were he to do so, he would face opposition from the 
criminal defence bar as well as the superior court 
judges; support from the Provincial Court judiciary 


would be unlikely by itself to tip the balance. 


NEW BRUNSWICK 


New Brunswick is smaller in population 
and much smaller in area than Alberta, but the dispersion 
of its population is such that New Brunswick's Court of 
Queen’s Bench has resident judges in eight centres — 
double the number in Alberta. This alone suggests how 
different the province is, and how different the operation 
and needs of its trial courts could be as well. 
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The History of Court Reform 


For the past generation, New Brunswick 
has consistently been in the forefront of reforms in 
court structure. It created a provincially administered 
Provincial Court in 1967, earlier than any English-speak- 
ing province, when it replaced County Magistrates with 
Provincial Court judges. This initiative in the justice 
field meshed with Premier Louis Robichaud’s “equal 
opportunity” program, which shifted major functions 
from local to provincial government as a means to 
improve the lot of the province’s Acadian population. 
A decade later, New Brunswick merged its two section 
96 trial courts, the Queen’s Bench Division of the 
Supreme Court and the County Court, into a single 
Court of Queen’s Bench. New Brunswick’s merger 
went into effect on the same day as Alberta’s. During 
the same period, Fredericton, New Brunswick, became 
the site of one of four unified family court pilot projects 
(along with Hamilton, Ontario; St. John’s, Newfoundland; 
and Saskatoon). Soon New Brunswick became the only 
one of the four to extend its pilot project province wide, 
and became the first province outside P.E.I. to place all 
family law matters in a single trial court. 


By the early 1980's, all civil and family mat- 
ters were heard in the Court of Queen’s Bench (small 
claims on the civil side were heard by law-trained clerks 
in Queen’s Bench rather than by judges in Provincial 
Court, as in Alberta). This left the Provincial Court as 
exclusively a criminal court, the only one in Canada. 
The Provincial Court did not have a monopoly on crimi- 
nal court work, since jury trials remained within the sole 
jurisdiction of the Court of Queen’s Bench. In practice, 
however, the number of accused persons who elect to 
be tried by judge and jury or by judge alone in Queen’s 
Bench is small, both in absolute numbers and on a per 
capita basis. Thus the provincial government moved to 
complete the transformation of its trial courts from a 
hierarchically-based system to a subject-matter organiza- 
tion by proposing legislation to unify all criminal 
matters in the Provincial Court. 


Unlike current proposals for criminal court 
unification, which assume that judges would be appoin- 
ted by the federal government, New Brunswick’s pro- 
posal was that the unified criminal court be made up of 
provincially-appointed judges. While a provincial gov- 
ernment could not shift the traditional jurisdiction of a 
federally-appointed judge to a provincially-appointed 
judge, criminal law is under federal jurisdiction, so that 
the federal parliament would have to authorize the 
shift before the provincial legislature could put the new 


court in place. And no precedent existed to prevent the 
federal parliament from doing so. 


Nevertheless, the constitutional validity 
of New Brunswick’s proposal was immediately 
questioned, so a cabinet order of January 22, 1981, 
referred the issue to the New Brunswick Court of 
Appeal. On September 18, 1981, a three-judge panel 
speaking through the Chief Justice unanimously con- 
cluded that there was no basis to limit the power of 
the federal parliament. The most direct statement on 
this issue (“Section 96 does not inhibit the federal 
Parliament...”) came from a 1970 Ontario Court of 
Appeal judgment by then Justice Bora Laskin. Con- 
curring in the New Brunswick judgment was Justice 
Stuart Stratton, who later became Chief Justice, and 


Justice Guy Richard, who would soon leave the Court 


of Appeal to become Chief Justice of the merged 
Court of Queen’s Bench. 


An appeal followed to the Supreme Court 
of Canada, and that court unanimously reversed the 
New Brunswick Court of Appeal in the case then 
styled McEvoy v. Attorney General of Canada et al. 
The Supreme Court unequivocally rejected the notion 
that the federal parliament could do what the provin- 
cial legislatures could not — undermine the position of 
the superior courts as guaranteed under section 96. 
While the Court’s reasons bore no author’s name, 
most commentators assume that they were written by 
the Chief Justice, Bora Laskin. 


Following the judgment in the reference 
case, further changes in court structure ground to 
a halt. There is no indication that the province exam- 
ined other alternatives, for example a modified unifi- 
cation by which judge alone trials would take place in 
Provincial Court, as they do in Quebec, or even jury 
trials elected by the accused (that is, for offences 
other than capital murder). It would be another six 
years before new proposals for criminal court unifica- 
tion would be made by the Ontario government and 
the federal Law Reform Commission, both premised 
on the notion that a unified criminal court would be a 
superior court Whose judges would be appointed by 
the federal government pursuant to section 96. The 
current generation of proposals has not been constitu- 
tionally challenged, but has been vigorously opposed 
on other grounds. 


The defeat of criminal court unification in 
1983 shifted attention away from the other reforms in 
court structure that have been successfully implemented 
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in New Brunswick. A review of these changes will pro- 
vide an understanding of the development and current 
operation of the province’s trial courts, an essential step 
in seeing what might happen under a future scheme of 
criminal court unification. 


Merger 
Steps toward merger of New Brunswick’s 


County and Supreme Courts followed very closely in 
time those taken in Alberta. New Brunswick Attorney 


General Paul Creaghan (now a Queen’s Bench justice in 


Moncton) appointed a study committee on September 
25, 1976, chaired by senior counsel Horace Hanson and 
consisting of two members — the Chief Judge of the 
County Court, Richard Miller, and the Chief Justice of 
the Supreme Court (Queen’s Bench Division), Adrien 
Cormier. Their report, submitted May 17, 1978, made a 
number of recommendations, with merger the principal 
one. The report’s recommendations, notes the letter 

of transmittal, “are the majority opinions of the Com- 
mittee.” No minority views were submitted; the final 
page of the report notes simply that “Mr. Justice Adrien 
J. Cormier, a member of the Committee, has not signed 
the report.” [I.D., p. 126] Merger legislation was passed 
soon thereafter, and federal enabling legislation the 
following March (for Alberta, New Brunswick and 
Saskatchewan). 


At the time the Hanson Committee pro- 
posed merger, the two New Brunswick trial courts were 
quite small. The Queen’s Bench Division had recently 
been increased from four to seven justices, resident in 
three centres (Fredericton, St. John and Moncton), and 
the County Court had been increased from five to 
seven judges. [Hansen Report, I.D., p. 68] The federal 
enabling legislation passed in 1979 [1978-79 Stat. Can., 
c. 11] established 15 trial judgeships, an increase of one 
over the 14 positions most recently authorized for the 
two previous courts in 1975. 


Pre-merger reductions in the number of 
judicial centres would also mean that merger would not 
take former County Courts out of any communities. 
Following a 1966 reorganization, judges of both section 
96 courts sat in a total of eight judicial centres, down 
from 15 shiretowns in which court had previously been 
held. [Hansen Report, I.D., p. 69] Merger would there- 
fore mean that all eight centres could have a resident 
judge — and a superior court judge at that. 


Family Court Unification 


Family courts were undergoing change in 
the 1970's even as merger progressed. Reorganization 
began in the Provincial Court, where family matters 
were shifted to specialized judges rather than integrated 
into the caseload of judges primarily responsible for 
criminal matters. Once that experiment was under way 
in the western half of the province, the federal govern- 
ment encouraged all provinces to submit proposals for 
pilot projects in which federally appointed judges 
would hear all family law matters in a particular judicial 
district, and the projects would be evaluated by federal- 
ly funded researchers. 


New Brunswick joined the effort, and a 
Provincial Court judge from Woodstock was appointed 
by the federal government as Unified Family Court 
judge in Fredericton. Within two years, the province 
would extend the unified family court throughout the 
province, as a division of the new Court of Queen's 
Bench. The pilot judge still sits today in Fredericton as 
Justice of the Court of Queen’s Bench (Family Division). 


Under current practice, Queen’s Bench 
judges receive appointments to either the Trial Division 
or the Family Division. Before they can sit in the other 
division, the Chief Justice must give them the authority 
to do so. While the Chief Justice does this on a routine 
basis, he rarely assigns judges across divisions, except 
in the centres with only one resident judge. The result 
has been a highly specialized trial court in which civil 
and family work remain largely segregated. 


An interesting constitutional conflict arose 
early in the work of the Fredericton unified family 
court. At the time that unification of family law matters 
was first advocated, reformers argued that criminal 
charges arising within a family unit, chiefly intra-familial 
assault, should be included within the work of the uni- 
fied, specialized family court. The argument was that 
resolution of these criminal matters should be consid- 
ered along with resolution of the civil dispute. How- 
ever, a case arose involving a charge for which the 
accused could have elected trial following a preliminary 
hearing if the case had arisen in Provincial Court, but 
could not do so in the unified family court. Counsel for 
the accused challenged the inability to obtain a prelimi- 
nary, and won. From then on, criminal matters even 
within the family were handled along with all other 
criminal matters in Provincial Court and, as required or 
elected, in the Trial Division of the Court of Queen's 
Bench. Ironically, current reforms in the handling of 
family violence advocate the use of the traditional 
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criminal process to emphasize the seriousness of the 
charges. Thus the successful legal challenge to the 
criminal jurisdiction of New Brunswick’s unified family 
court actually brought that court in line with currently 
recommended practice. 


The Merged Court in Operation 


The dispersed nature of the New Bruns- 
wick Court of Queen’s Bench is apparent in Table 6-2, 
which shows the current distribution of resident judges 
among the eight court centres in the province. Even 
the largest centre has only one-fourth of the province’s 
resident judges (6 of 22 permanent judgeships [27%], or 
7 of 24 if supernumerary judges are included [29%]). 


This dispersion makes resident judges 
with broad jurisdiction relatively accessible across the 
province. However, it could have two negative side 
effects. First, it could produce inefficiencies if local resi- 


dent judges have no matters ready for trial and cannot 
easily be reassigned to a different location. The col- 
lapse of a week-long civil trial in half the centres of the 
province could leave the resident Trial Division judge 
with precious “down time” unused. Second, it could 
promote parochialism and reduced uniformity of law 
and practice around the province. Alberta required 
enough work for two Queen’s Bench judges before 
allowing resident judges in smaller centres. Yet three 
of New Brunswick’s centres have a single judge, and a 
fourth has only one judge assigned to civil and criminal 
matters. Only two centres have more than one judge 
handling family law matters. Under these circumstances, 
common in the United States but rare in Canada, lawyers 
and litigants might find themselves appearing contin- 
ually before the same judge. 


The Chief Justice and his colleagues are 
well aware of these potential problems, and reflect their 
concern in a number of practices readily observed in 
the course of field research. Resident judges are regu- 


Table 6-2 
Number of Resident Judges by Court Location, 
New Brunswick Court of Queen’s Bench, July 1991 
Judicial Trial Family Super- Total 
District Division Division numerary Judicial 
Judges Judges Judges Complement 
Moncton 4* 2 1 7 
Saint John sy 2 5 
Fredericton Z 1 d 4 
Bathurst 2 if 3 
Edmundston 1 l 0) 2 
Campbellton 4 0) 0 
Newcastle 1 0) 0) 
Woodstock il 0 0 
Total 15 A z. 24 


“Includes Chief Justice. 
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larly on the move to other centres for temporary assign- 
ments. For example, a judge from a smaller northern 
centre Was trying a controversial criminal matter in 
Moncton while I was there, and a Moncton judge was 
assigned in turn to another centre. Judges must often 
go to smaller centres to handle cases in which the local 
judge may have a conflict. One judge joked that when 
he moved to take up a judgeship and bought a house 
that required extensive remodelling, he subsequently 
found himself unable to handle most mechanic’s lien 
actions in the district. 


The temporary shifting of judicial resources 
to promote their more effective use is well accepted in 
New Brunswick, but remains necessarily limited in its 
impact. The number of case dispositions per judge, or 
the amount of overbooking of trials, is still likely to be 
lower in a set of small centres than in a single large 
centre. Not only are more judges and courtrooms avail- 
able in the same building or set of buildings, but the 
local bar is likely to be larger and more diverse as well. 
Coordination problems are greater, but productivity 
in quantitative terms is potentially much higher. 


While productivity, for example in terms 
of disposition rates, may not be as high in a more dis- 
persed trial court such as New Brunswick’s Queen’s 
Bench, other measures of administrative effectiveness 
may be stronger. Thus for example, trial delay could be 
significantly lower in the province if judges are not as 
pressed with the high volumes of large trial courts and 
can quickly take up a case for disputing parties who 
would otherwise resort to a series of time-consuming 
preliminary motions before a duty judge who is the 
only person available on short notice. In fact, a study 
of the pace of criminal litigation in ten cities in three 
provinces showed that New Brunswick’s Court of 
Queen’s Bench had substantially less delay than its 
counterparts in British Columbia and Ontario. [See 
Tables 8-1 and 8-2 below.] 


Turning from questions of efficiency to 
those of quality, to what extent has the New Brunswick 
court been able to overcome the isolation of one- and 
two-judge courts? While collegiality is difficult both to 
measure and to link to the quality of adjudication, it 
appears to be present to a high degree in the Court of 
Queen’s Bench. Judges talk to one another about their 
cases, both in person and by telephone. They seek 
advice from one another. On one occasion, one of my 
interviews was cut short so that a judge who had called 
a brief recess could consult his colleague on a point al 
issue. The next day, in another centre, a judge noted a 
sensitive legal problem faced by a colleague 100 miles 


Page 


away that they had just talked about the previous after- 
noon. To the extent that such discussions go on 
routinely and without regard to intervening distances, 
the possibility of more consistent practices increases. 


The discussion and illustrations here have 
focused on the work of Trial Division rather than Family 
Division judges. A similar examination of Family 
Division work should be done, since there is so little 
overlap across the two divisions. 


It must be observed that the lack of 
overlap has produced some anomalous if not bizarre 
practices. If a Family Division judge must disqualify 
himself or herself from a case, there is no other Family 
Division judge available in most localities to decide the 
case. While it would appear to be cheaper and faster 
for the matter to be handled by the Trial Division judge 
resident in that locality, normal practice is to bring in 
a Family Division judge from out of town. The same 
practice is normal on the Trial Division side. 


This practice is justified because of the spe- 
cialized expertise sought in family law matters. The pri- 
ority reformers sought for family law clearly requires 
recognition of the distinctive needs of family litigation. 
Conversely, however, by turning the need for special- 
ized expertise into a rationale for segregating subject 
matter, both court efficiency and family law priority may 
suffer. 


As the Family Division matures and new 
appointments are made, it faces the prospect of being 
perceived as a first stop. Lawyers may accept an appoint- 
ment there in hopes of eventually receiving a second 
appointment, this time to the Trial Division. In fact, this 
has already occurred, and may be endemic to the second 
generation of appointments to unified family courts. 


It is clear that the benefits gained by the 
public from specialized family law judges do not 
require the degree of separation between civil and 
family litigation that currently characterizes the Court 
of Queen's Bench. In practice, the absence of even 
occasional rotation in assignments could lead to the 
reemergence of two tiers of judges within what was 
intended to be a one-level trial court. 


The issue raised here could be dealt with 
by occasional assignments across divisions. More tun- 
damentally, it may be appropriate for appointments to 
be made only to the Court of Queen's Bench, and not 
to a particular division, Government would still have to 
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be aware of the court’s needs for an appointee with 
knowledge of particular areas of litigation, but appoint- 
ments free from either a Trial or Family Division label 
could allow incumbents to shift areas of interest over 
time, and provide more encouragement to seek out 
continuing judicial education. 


A New Approach to Small Claims 


The most controversial initiative to hit 
Queen’s Bench in 1990 was the provincial government's 
decision to change the way small civil claims are adjudi- 
cated. All civil matters have been within the jurisdiction 
of the Court of Queen’s Bench since merger, but claims 
up to $1,000. were adjudicated by legally trained clerks 
of court. Either a full-time clerk would handle small 
claims along with other duties, or a part-time clerk, per- 
haps a senior lawyer in the community, would do only 
small claims adjudication. As of January 1990, however, 
legislation required that all civil claims regardless of dol- 
lar amount be heard by a Queen’s Bench judge. 


The new practice engendered opposition 
from the judges, not simply in response to an increase 
in workload, but as a result of the different nature of 
small claims litigation. Because an individual plaintiff 
who brings a small claims action is normally not repre- 
sented by counsel, the courtroom dynamic changes. 
The judge must shift from a more formal adversary pro- 
cedure, possible where each side is represented by 
counsel, to a more informal and inquisitorial procedure. 
The judge can no longer be a passive referee, but must 
intervene to ensure that legally relevant arguments are 
not lost. 


The theory behind the legislation is that 
every member of the public is entitled to equal access 
to a Queen’s Bench judge regardless of the amount in 
dispute. However, defining equal justice as a hearing 
before a judge regardless of the size of the claim creates 
practical difficulties that currently disadvantage the 
claimants themselves. An unrepresented plaintiff who 
appears without necessary documents or witnesses may 
find his or her case dismissed, leaving only an appeal to 
the Court of Appeal in Fredericton on a matter of law. 
Under the old procedure, a de novo hearing before a 
local Queen’s Bench judge was possible after the initial 
hearing with the clerk, and it was common for clerks to 
adjourn hearings when plaintiffs arrived unprepared. 
The most feasible solution likely to emerge would see 
the law-trained clerk conduct a pretrial meeting to 
ensure that unrepresented litigants understand the 
proceedings. Thus the new approach would emerge 


as more time-consuming, since ensuring equal justice 
would in effect mean providing advice to civil litigants 
whose disputes are too small to justify the cost of 
private legal advice. 


Responses to the new small claims proce- 
dure are diverse. One judge was concerned that now 
he talks too much when both parties are represented by 
counsel. Another judge expressed the view that his col- 
leagues do a better job in other civil matters as a result 
of their work on small claims — perhaps precisely 
because they are less passive than before. One result 
seems clear: the judiciary has had the capacity to absorb 
its new caseload without increasing delay in other pro- 
ceedings. 


Another unanticipated result may occur. 
The new influx of civil cases that are lower in prestige 
may enhance the relative equality of Trial Division and 
Family Division work, reducing the status difference 
that now exists between civil and family law litigation. 
Relations between the two divisions would then be 
more symmetrical, increasing the feasibility of rotation 
and reducing the separation between Trial and Family 
Division work. To the extent that civil litigation is more 
desirable work than family litigation because civil mat- 
ters are more legal and less personal, adjudicating small 
claims reduces that difference. 


Evaluating Court Reorganization 


Previous sections have already indicated 
the extent to which accessibility, efficiency and quality 
have all increased following merger in New Brunswick. 
Two small provincewide courts were not providing the 
same level of service that a merged court still manage- 
able in size can provide today. Yet in a broader histori- 
cal view, authoritative conclusions are more difficult. 


For example, the geographical accessibili- 
ty of the New Brunswick courts is not as great today 
as it was in decades past. The number of Provincial 
Court locations decreased during the 1980’s, as did the 
number of sitting points for Queen’s Bench and 
County Court in the 1960’s. To conclude that develop- 
ments in transportation and communication have 
maintained access even as court locations are closed 
will require the kind of socioeconomic analysis that is 
beyond the scope of this study. Despite measureable 
gains in service by the Court of Queen’s Bench, having 
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Table 6-3 


Total Number of Causes and Matters Filed in New Brunswick 
Court of Queen’s Bench, Trial Division, by Location, 1986-89 


Judicial Causes and Matters Filed* 
% Change, 
District 1980-87 1987-88 1988-89 1980-89 


Moncton 1,501 1,734 Zi 38.2 % 
Saint John 1,678 1,580 1,682 0.2 
Fredericton Woo 834 860 135 
Bathurst 815 788 ee 


Campbellton 186 
Edmundston 398 


Newcastle 239 , “ie 
Woodstock 311 4 305 


Total 6,058 6:275 6,294** 


Source: Annual Reports of the New Brunswick Justice Department. 


* Includes both civil and criminal cases. “Causes” make up 82% of the total caseload over a three-year period. 
“Matters” include but are not limited to criminal trials and summary conviction appeals. 


** Missing from the total are the filings from Newcastle. If they remained the same as the previous year, the total would 


be 6,535, an overall provincial increase of 7.9%. 


can be said. Consider for example Tables 6-3 and 6-4, 


a superior court judge in one’s home town may mean 
showing Trial Division and Family Division filings for 


something quite different — and more limited — in 1991 
than it did in 1961 or 1931, given changes in how 
legal disputes arise and how they are dealt with. 


a three-year and four-year period respectively. Trial 
Division work is relatively stable for the province as a 
whole, but has been declining in the smaller centres 
As another example, efficiency is and increasing most visibly in Moncton. Total Family 
commonly measured in terms of output per unit of Division filings have increased, but show a decline in 
work. Yet court filings fluctuate from year to year, 
and unless court personnel increase or decrease with- 


the most recent year for which data are available, so 
that overall percentage increases are similar in both 
out any long-term change in workload, or remain sta- divisions. 
ble despite escalating or decreasing workload, little 
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Total Filing Activity in New Brunswick 
Court of Queen’s Bench, Family Division, 1985-89 


year Family Services 
Act Filings 


1985-86 2,602 
1986-87 2/39 
1987-88 2905 
1988-89 2,618 


% Change, 
1985-89 + 10.06.96 


Source: Annual Reports of the New Brunswick Justice Department. 


Taken together, the tables suggest that the 
Court of Queen’s Bench has been able to absorb 
increased filings with existing personnel. However, if 
the increases are small from year to year in percentage 
terms, they could disguise very real caseload pressure 
over time that would require increased personnel. At 
the same time, reduced filings in smaller centres might 
require reallocation of judges over the long term, with a 
resulting decline in geographical accessibility. 


Marital Property Total 
Act Filings Filings 
457 7,136 
534 8,059 
Suey 8202 
531 7,784 

= 16.2 % 8.56 


Moving to a Unified Criminal Court 


Criminal court unification is back on the 
agenda in New Brunswick. When the provincial attor- 
neys general endorsed the unified trial court concept 
in principle in June 1990, three attorneys general — 
from Ontario, British Columbia and New Brunswick — 
signalled an intention to move immediately. By 
September 1990, only New Brunswick’s James 
Lockyear still held a justice portfolio. 
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Support in principle is not likely to produce 
a unified criminal court in other provinces, given the 
skepticism of the criminal bar and the lack of counter- 
vailing pressures for change. In New Brunswick, how- 
ever, field work revealed conditions and opinions not 
found elsewhere in the country: 


(1) Opposition from the criminal defence 
bar, typical in other provinces, is not found in New 
Brunswick. Only a handful of private counsel in the 
province handle predominantly criminal work. 

Two leading lawyers, interviewed because of their 
anticipated opposition or skepticism, were in fact recep- 
tive to unification. Both cited as a major advantage the 
availability of judges with more extensive criminal law 
experience who were now confined to hearing cases in 
Provincial Court. The lawyers also emphasized the 
need to maintain a strong and viable system of prelimi- 
nary inquiries as an essential condition for supporting a 
unified criminal court. 


(2) The Chief Justice of the Court of 
Queen’s Bench is sympathetic to the concept, contrast- 
ing again with the skepticism of most of his colleagues 
in other provinces. 


(3) These atypical views may be linked to 
the different distribution of criminal cases in New 
Brunswick. The smaller number and proportion of 
criminal cases that go to Queen’s Bench in comparison 
with the criminal caseload of superior courts in other 
provinces, combined with the dispersion of Trial 
Division judges in eight judicial centres, produces two 
results that reinforce one another. Trial Division judges 
have less opportunity to develop and maintain skills 
and expertise in criminal law. And the high proportion 
of civil work requires that appointing authorities seek 
out judges with more background on the civil side. 

In short, subject matter specialization in the New 
Brunswick courts is higher than in other provinces, 
making the shift to a unified criminal court seem more 
sensible to that province’s bench and bar. 


At the same time, support for unification 
is far from unanimous. Queen's Bench judges raised 
the same practical and theoretical questions as their 
colleagues outside New Brunswick. One respondent 
expressed real concern that the Provincial Court bench 
had a law enforcement bias that would colour a unified 
court and undermine its impartiality. 
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Similar questions about the personal views 
of judges may be raised in any country. Regardless of 
their validity, these concerns must be taken seriously by 
judges as a reminder of the continuing need to consider 
each case on the merits in spite of an accumulated 
knowledge of hundreds or thousands that have come 
before. At an organizational level, these questions are a 
reminder of the need for an institutional separation of 
adjudication and law enforcement, along with proper 
appeal mechanisms and other checks to ensure that 
judges are impartial, and are seen to be impartial. 


Sufficient support for the concept of a uni- 
fied criminal court may exist in New Brunswick, but 
that does not ensure that the idea can be implemented 
effectively in practice. If New Brunswick follows the 
pattern it established with its unified family court, it 
would create a Criminal Division of the Court of Queen's 
Bench, and the Criminal Division judges would handle 
only criminal work, while the judges of other divisions 
would do none. Since the Criminal Division would pre- 
sumably sit in more locations, as the Provincial Court 
does now, its judges would be more itinerant. Since 
New Brunswick, unlike other provinces, has no justices 
of the peace, Criminal Division judges would not only 
handle all Criminal Code matters, but also provincial 
highway traffic offences and bail hearings. Unless the 
Queen’s Bench clerks were given the signing authority 
of justices of the peace, that responsibility would also 
belong to Criminal Division judges. 


As a result of this pattern of work, Criminal 
Division judges would also have less prestige and status 
than their Trial Division counterparts. This would prob- 
ably not bother the first generation of appointees, who 
would presumably have previously served on the 
Provincial Court. The increased criminal law juris- 
diction and the substantial increase in salary would be 
rewarding enough. But as the first generation retires 
and new appointees come on the Court of Queen's 
Bench, the Criminal Division may also be considered a 
place to break in before moving to the Trial Division. 
Thus it is essential that thought be given to some shar- 
ing of responsibilities across divisions. If a unified trial 
court is worth creating in New Brunswick, it should be 
truly unified, a joint enterprise and not a balkanized 
one. Specialized knowledge and experience will surely 
be recognized, but hopefully not made the only criteria 


for distributing work. 


If a unified criminal court is created in 
New Brunswick without justices of the peace, and small 
claims continue to be tried by Queen's Bench judges, 
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New Brunswick will have a one-level trial court with no 
subordinate judicial officers hearing contested or even 
ex parte matters. If that occurs, the province will have 
a more fully unified trial court than any state in the 
United States, and perhaps any jurisdiction in the world. 


Given the findings in Chapter Five regard- 
ing the pressures that have existed to delegate adjudica- 
tive work to subordinate judicial officers (for example, 
in the District of Columbia), similar pressures are likely 
to operate in New Brunswick. The salaries of section 
96 judges are so much higher than those of law trained 
clerks of court, or other officials that might exercise jus- 
tice of the peace functions, that some reallocation of 
judicial work seems likely in the long run. At the same 
time, the commitment of both the judiciary and provin- 
cial government to create and maintain a court in which 
disputes of all sizes are treated equally, in the sense that 
all of them go before a judge, may provide a counter- 
weight to that tendency. 


The Need for Flexibility in a Small 
Province 


The philosophical concern that has driven 
recent New Brunswick court reforms is the idea that 
disputes should have the opportunity to be heard by a 
judge regardless of the stakes involved. At times that 
idea has overshadowed the practical administrative ben- 
efits that supporters have attributed to court unification. 


Consider for example the issue of criminal 
court delay. New Brunswick has a well-earned reputa- 
tion for the expeditious disposition of criminal cases 
in both Provincial Court and Court of Queen’s Bench. 
Data reviewed by the Supreme Court of Canada in 
Regina v. Askov showed New Brunswick easily outper- 
forming seven courts in Ontario and British Columbia 
in bringing criminal cases expeditiously to trial. But 
overall success in maintaining low elapsed times to trial 
does not mean that the province is without pockets of 
delay, small court centres that face difficulties catching 
up once they have fallen behind. Following the October 
1990 judgment in Askov, New Brunswick justice officials 
were particularly concerned about delays at one north- 
east Provincial Court location in the Acadian Peninsula. 
Accused persons appearing there in December could 
not receive a trial date until the following August, well 
over twice as long as elsewhere in the province, so 
that a single adjournment could lead to a dismissal on 
Charter grounds. The number of charges filed there 
had not grown, but problems over the previous year 
had led to a backlog. 


Temporary assistance from a Provincial 
Court judge from another community was the first obvi- 
ous response, but was limited and difficult because of 
language differences. Trials on the Acadian Peninsula 
are normally conducted in French, and immediately 
available Provincial Court judges were English speaking. 
There were French-speaking judges on the Court of 
Queen’s Bench who could have been available to assist 
on a temporary basis, but no statutory authority existed 
to assign them to Provincial Court cases, even with the 
agreement and authority of both the Chief Justice of 
the Court of Queen’s Bench and Chief Judge of the 
Provincial Court, and the consent of the judge involved. 


It is situations of this kind that have led 
advocates of a unified criminal court to argue that unifi- 
cation is the answer, because it provides the flexibility 
to deal with problems of this kind. The argument 
becomes particularly persuasive in a smaller province 
such as New Brunswick. It must be noted, however, 
that major structural change is not necessary to deal 
with a short-term problem of this nature. Some other 
provinces (including neighbouring Nova Scotia) have 
given section 96 judges the authority to sit in Provincial 
Court. While rarely used, the provision means that in 
smaller centres litigants need not leave the courthouse 
and return another day when a relatively short matter 
is not reached. 


Conversely, supporters of a unified criminal 
court might still argue that the chief justices of section 
96 trial courts have little incentive to cooperate with 
their Provincial Court counterparts in ameliorating short- 
term backlogs. Unification becomes important because 
it creates accountability for effective operation of all 
provincial trial courts, where none exists today. This is 
an important argument that can only be answered by the 
practical responses of section 96 chief justices in the vari- 
ous provinces. The emergence of provincial bodies in 
which both federally- and provincially-appointed chiefs 
meet to address common problems (as in Manitoba) 
may signal a renewed commitment to increase the flexi- 
bility of the current system of court organization. 


How New Brunswick approaches the fur- 
ther unification of its trial courts could be of long-term 
importance in the history of Canadian courts. A unified 
criminal court in that province would be the most 
important change to emerge from the current round of 
court reform debates. At the same time, provinces not 
considering trial court unification need to remain aware 
of the variety of alternatives available to address issues 
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of efficiency, access and fairness in their trial courts. 
Manitoba provides some particularly interesting current 
experience. 


MANITOBA 


Manitoba was the last of the three prairie 
provinces to merge its superior and county courts, but 
when it did so in 1984, the province also created a uni- 
fied family court. By the end of 1990, Manitoba not 
only had a trial court structure as unified as that of New 
Brunswick, but was taking significant and innovative 
steps to unify the administrative operation of its trial 
courts, and to work with the judiciary in doing so. 

A review of Manitoba court reforms will therefore be 
valuable in three different ways. First, to be able to 
compare the merger of its section 96 courts to those in 
Alberta and New Brunswick. Second, to see whether 
its unified family court, operating in conditions much 
different from those in New Brunswick, has developed 
in the same way. And third, to document its recent 
administrative innovations. 


Merger in Manitoba 


Manitoba has the most centralized court 
system of the three provinces examined in this chapter, 
a reflection of the fact that its population is concentrat- 
ed in a single metropolitan area, Winnipeg, to a degree 
unknown in any other province. Currently, 564,000 of 
Manitoba’s 1,028,000 people live in Winnipeg. Brandon, 
the province’s second largest city, has but 30,000. As a 
result, Manitoba's judiciary is concentrated in Winnipeg 
as well. At the same time, however, Manitoba’s north is 
so large that its Provincial Court has more fly-in court 
centres than perhaps any jurisdiction in North America 
except the Northwest Territories. 


In 1982, prior to merger, Manitoba's Court 
of Queen’s Bench judges all resided “at or near” 
Winnipeg. [Manitoba Law Reform Commission (1982), 
LC., p. 19] They held court in Winnipeg and four other 
centres. The County Court sat at 16 centres, each desig- 
nated as a County Court district, but only three County 
Court judges resided outside the Winnipeg area — in 
Brandon, Dauphin and Portage la Prairie. Both courts 
were relatively small, closer in size to their counterparts 
in New Brunswick than those in Alberta. Queen's 
Bench had only recently been increased to 10 judges in 
1981, and the County Court had only slightly more. 


As in the other two provinces, County 
Court jurisdiction was historically rather limited. It was 
1934 before the monetary limit was raised to $800., and 
1958 before it rose to $2,000. Criminal cases were tried 
much more frequently in County Court than in Queen's 
Bench, but the County Court was limited to trials by 
judge alone, what Manitoba terms “speedy trials.” 
Only a Queen’s Bench justice could preside over a trial 
by jury. 


Yet by the time the Manitoba Law Reform 
Commission recommended merger in a 1982 report, it 
could cite “the substantial overlap of jurisdiction ... that 
has come to exist,” [p. 9] concluding that “the processes 
of time have already created in Manitoba what are in 
effect two courts of substantially similar or indeed com- 
peting jurisdictions.” [p.7] In 1976, civil jurisdiction of 
the County Court was increased to $10,000., and even 
more important was made unlimited with consent of the 
parties. In 1979, the administrative operation of 
the two courts was amalgamated into a single office 
headed by an official who carried the combined title 
of Prothonotary of the Court of Queen’s Bench and 
Clerk of the County Court. And in retrospect, interview 
respondents in 1990 conceded that the two benches 
were relatively equal in prestige and quality at the 
time of merger; one respondent argued that the lower- 
status County Court judges were superior to their high- 
er-status counterparts on Queen’s Bench. The Chief 
County Court Judge at the time of merger never sat 
on the Court of Queen’s Bench, receiving instead an 
appointment to the Court of Appeal. 


The momentum behind merger allowed 
it to occur with relatively litthke controversy. Because 
merger had occurred elsewhere in comparable jurisdic- 
tions, including both prairie provinces, the burden of 
proof had shifted in the Law Reform Commission's view 
from those who would change the existing system to 
those who would retain the old one. “[I]t is not intend- 
ed at all,” the commissioners wrote, “to suggest that the 
existing system is manifestly bad and in urgent need 
for reform.” But given the overlapping jurisdiction and 
the changes elsewhere, it was necessary to “consider 
whether there continues to be justification for retaining 
a dual trial court system.” [p. 9] Only then do the com- 
missioners go On to argue that “strong positive reasons” 
exist for merger, including flexibility and efficiency, sim- 
plicity, equality before the law, and improvement of the 
administration of justice in rural districts. [pp. 10-11) 
Also important was the support of the organized bar, 
spearheaded by lawyers outside Winnipeg who felt that 
merger could produce “a new more comprehensive and 
flexible schedule or system of court sittings.” [p. 12] 
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Following its recognition of demands for 
service outside Winnipeg, the Law Reform Commis- 
sion recommended that resident judges be retained in 
Brandon, Dauphin and Portage la Prairie, and a resident 
judge be added in the north. Which of two northern 
centres should have a resident judge was “a very 
difficult question” that the Commission was unable to 
answer; [p. 22] the fact that the two communities are 
also remote from one another and reached most easily 
by plane through Winnipeg added to the difficulty. In 
all, sittings were recommended for 12 centres, less than 
the 16 served by the previous County Court, but more 
than the five then served by Queen’s Bench. 


The Unified Family Court Comes 
to Winnipeg 


As merger of Queen’s Bench and County 
Courts was building momentum for passage and imple- 
mentation, a different set of proposals was being devel- 
oped. Winnipeg lawyer Robert Carr approached 
Attorney General Roland Penner about the need for 
family law reform in the province. Penner, recently 
elected to the legislature for the first time, and named 
Attorney General in the New Democratic Party govern- 
ment shortly thereafter, had been a law professor at 
the University of Manitoba, but was unfamiliar with the 
growing literature on court structural reform. Penner 
asked Carr to prepare a report on the broad area of 
family law. Carr's May 1982 Report on the State of 
Family Law in Manitoba: Recommendations for Change 
ran 176 pages and made 78 recommendations. The first 
76 focused on substance and procedure in family law 
matters. Recommendation 77 called for the creation of 
a unified family court in the Eastern Judicial District (i.e. 
Winnipeg) with “exclusive jurisdiction to deal with fami- 
ly matters,” but not with “juvenile or criminal matters of 
any kind. {Garr EC. p, 175] 


Carr built his “Jurisdiction of the Courts” 
chapter on the 1974 Report of the Law Reform Commis- 
sion of Canada as well as a report of the Ontario Law 
Reform Commission. More important, he visited the 
pilot courts in Saskatoon and Hamilton, praising the 
values and many of the practices he observed in those 
courts, and citing the “almost evangelical” commitment 
of the judges. [p. 145] His report emphasized the need 
for specialized judges and strong support services (con- 
ciliators and social workers). Carr recommended that six 
judges be appointed in Winnipeg, including a combina- 
tion of Provincial Court judges, section 96 judges and 
“members of the domestic bar.” [p.175] 


Carr’s key recommendation went into 
effect in 1984, at the same time as the merger of 
Queen’s Bench and County Court. A unified family 
court was established for Winnipeg and the Eastern 
Judicial District, which extends to the eastern and south- 
ern borders of Manitoba. Because the unified family 
court was created at the same time as the merger of 
Queen’s Bench and County Courts, what emerged was 
a single section 96 court, the Court of Queen’s Bench, 
with a General Division and a Family Division each 
headed by an Associate Chief Justice. Appointed to 
head the Family Division was Queen’s Bench Justice 
Alvin C. Hamilton. Joining Hamilton in the Family 
Division were six new appointees, only one drawn 
from the Provincial Court; others were from the family 
law bar, including Robert Carr himself. 


The New Queen’s Bench Court 
in Operation 


The General Division’s operation strongly 
reflects its continuity with pre-merger court organi- 
zation. Filings are still made in all 16 former County 
Court centres. [Hewak (1990), I.C., p. 15] Following 
the Law Reform Commission’s 1982 recommendations, 
judges sit in 12 of those centres. As before merger, 
there is a resident General Division judge in the three 
centres outside Winnipeg that previously had resident 
County Court judges: Brandon, Dauphin and Portage la 
Prairie. As before merger, but contrary to Commission 
recommendation, no resident judge sits in Northern 
Manitoba. 


The Family Division that began sitting in 
Winnipeg in 1984 had no earlier framework on which 
to build. Associate Chief Justice Hamilton worked ener- 
getically to develop a cooperative combination of judi- 
cial and support services, looking again to Hamilton, 
Ontario, and other pilot projects for the processes and 
procedures he would need to implement. 


In many respects, Winnipeg’s unified 
family court operated apart from the General Division. 
The emphasis on specialized judges isolated the two 
divisions; General Division judges did not sit in Family 
Division, and Family Division judges did not sit in 
General Division. It is likely that this isolation was rein- 
forced both by General Division judges’ lack of interest 
and experience in family law, and by the distinctive 
approach the Family Division developed for handling 
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its work. It was Carr himself who argued for a distinct 
and essentially separate court. To this day, no Family 
Division judges sit on General Division matters in 
Winnipeg. 


By 1987, planning was under way for 
extending Family Division jurisdiction beyond the 
Eastern Judicial District. A committee was set up, 
chaired by the Assistant Deputy Minister of Court 
Services, to report on “family law services outside of 
Winnipeg.” The committee included four judges and 
a Brandon lawyer. After consultations in five western 
and northern judicial centres, the committee recom- 
mended expansion of the Family Division (either all 
at once or region by region), with its judges sitting 
in the same locations as the General Division, and 
appointment of a resident Family Division judge in 
Brandon. While the committee recommended that 
Family Division judges “be used to hear family matters... 
as much as possible,” it also recommended that in cen- 
tres without a resident Family Division judge, “there be 
concurrent jurisdiction” with the Provincial Court “with 
respect to family matters that are within the jurisdiction 
of the Provincial Court.” The recommendation for con- 
current jurisdiction reflected the concern of the bar in 
small communities that accessibility would be reduced if 
a resident or nearby Provincial Court judge was 
replaced by a fly-in Family Division judge. 


The provincial government opted for full 
province wide expansion of the unified family court. 
On October 1, 1989, the Family Division was given 
exclusive jurisdiction throughout the province, along 
with three new judges, one of whom would reside in 
Brandon. However, if the Provincial Court retained no 
concurrent jurisdiction, some organizational changes 
would be necessary in Queen’s Bench to ensure acces- 
sible service in judicial centres without a resident judge. 
If both General and Family Division judges retained 
completely separate schedules when they went on cir- 
cuit, as they already did in Winnipeg, the advantages 
that a unified family court would bring in specialized 
knowledge and commitment could be outweighed by 
less frequent sittings and the additional cost of sending 
two judges to do a small amount of work that could 
legally be done by only one of them. 


Thus in 1990 for the first time, combined 
sittings of Family Division and General Division were 
set up in Flin Flon, Swan River, and Morden, The idea 
was that if a judicial centre had a calendar primarily of 
civil matters, a General Division judge would sit there, 
and handle the civil business along with any pending 
family matters; conversely, a judicial centre with more 
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family matters would be served by a Family Division 
judge who would also deal with pending civil and 
criminal matters. Given the history of separate division- 
al operations, even this small step required careful 
negotiation. 


There is no sign that a mutual sharing of 
Family and General Division work on circuit will be 
extended either informally or formally to Brandon and 
Winnipeg. It should be noted that General Division 
judges are assigned regularly to the Family Division 
in Winnipeg. The assignments are usually four weeks 
in length. During 1990, they were scheduled so that 
one General Division judge was sitting in the Family 
Division throughout the court year. Interviews suggest 
that family division work is not the most sought-after 
assignment. And since Family Division judges are never 
assigned to the General Division in Winnipeg, even on 
an emergency fill-in basis, current practice could over 
time lead to the reemergence of the status differences 
between civil, criminal and family work. There is no 
indication that periodic rotation across divisions will 
undermine the commitment to specialized expertise in 
family matters; on the contrary, it might sustain that 
commitment for a longer period and reduce burn out. 


In the regular assignments set out for 
Queen’s Bench judges in both divisions, a master 
calendar approach is evident, closer to Alberta than 
to any of the three United States jurisdictions. Judges 
are assigned by week, and in some cases even by days 
in smaller centres. Judges in both divisions who are 
resident in Winnipeg can expect to be assigned four 
weeks a year to other centres. General Division judges 
in Winnipeg are assigned to a combination of civil and 
criminal work, although the distribution of civil and 
criminal weeks is not as finely balanced as in Alberta, 
perhaps owing to the exigencies of long criminal jury 
trials. 


Evaluation 


An accurate assessment of the effectiveness 
of current trial court organization in Manitoba would 
require more examination of the diverse needs of 
Winnipeg and other court centres. Because time 
did not permit field work in judicial centres outside 
Winnipeg, it was not possible for example to canvass 
the views of practitioners there comparing the accessi- 
bility of justice before and after the 1984 merger and 
unification of family law. 
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In a formal sense, the General Division has 
maintained the local presence of the old County Court. 
In practice, however, this means an average of less 
than one sitting day a month in Minnedosa, Flin Flon, 
Morden and Swan River. No sitting days are scheduled 
in any of these centres in July and August. Selkirk is 
served two days a month, one day from a General 
Division judge and another from a Family Division 
judge. 


In family matters, it may be that opting 
for exclusive jurisdiction over family law in the Family 
Division of Queen’s Bench, while bringing jurisdictional 
unity and gaining effective support services and expert 
judges, has meant that some family matters are not 
dealt with as swiftly as in the past at centres outside 
Winnipeg and Brandon. This question would require 
further research, since the ability of the Family Division 
to respond quickly through use of the telephone and 
fax machine may have overcome the physical distance 
that would otherwise limit the effective range of judicial 
authority. That the commitment to be responsive is still 
high was reflected at the time of my visit in November 
1990, when one of the more recent Family Division 
appointees, assigned to his week as duty judge, was 
still in the Winnipeg courthouse during the dinner hour 
acting on a motion from a custodial parent, while the 
child and the other parent were at the airport for a flight 
later that evening. 


Participants clearly believe that the gains in 
flexibility and efficiency promised by merger have been 
realized in Manitoba. Furthermore, the reports present- 
ed annually by Queen’s Bench Chief Justice Benjamin 
Hewak and published in the Manitoba Bar Association’s 
journal show a strong performance by the reorganized 
court. As of December 31, 1986, the Chief Justice 
reported that “the time delay for trial dates has reduced 
considerably,” and indicated that “from the time the 
case is ready for trial” a civil trial can be obtained in 
three to four months, a criminal trial in two to three 
months and trial in a family matter in one to two 
months. [Hewak (1987), I.C., p.12] A year later, he 
reported a two to three month wait for both civil and 
criminal trials, but a six month period for trial dates 
in the family division. [Hewak (1988), I.C., p.3] The 
Chief Justice’s report for the year ending December 31, 
1989, showed a return to earlier figures — two to four 
months in civil and criminal trials (depending on length), 
and within six weeks in family matters. [Hewak (1990), 
LC opie) 


Of course, it is impossible to conclude 
from these figures alone that merger has improved court 
operations. Reductions in delay may be the result of 
introduction of procedural reforms such as pretrial con- 
ferences that could also have been implemented in sep- 
arate trial courts. Further research would also be 
necessary to measure the time that elapsed from the ini- 
tial filing to the disposition of civil, criminal and family 
litigation, lest reductions in the length of time to obtain 
a trial date do not mask increases in the time taken to 
complete discoveries or reach a pretrial conference. 
However, these legitimate technical questions should 
not obscure the sense of the Queen’s Bench judiciary 
that the last decade’s reforms in trial court structure 
have been worthwhile and beneficial. 


Can any summary statements be made 
about the effects of structural reform on the quality of 
justice? On the General Division side, merger main- 
tained and perhaps improved the quality of justice. 
Because of the strength of both the County Court 
and Queen’s Bench judges before 1984, there were 
no grounds to fear a decline in the quality of adjudica- 
tion. To the extent that a combined bench (23 General 
Division judges in 1990, plus the Associate Chief Justice) 
allows a fuller pooling of skills and experience, it 
should provide a net gain. The prospect of a new 
judge with extensive criminal law background but little 
or no experience on the civil side arriving at the old 
Court of Queen’s Bench to face a diet of almost exclu- 
sively civil work would no longer occur. 


In the Family Division, by contrast, spe- 
cialization of judges has been seen as an engine for 
improving the quality of adjudication in family matters, 
not only because of the expertise of the judges, but 
also because of their knowledge of how to integrate the 
expertise of conciliators and other support personnel 
into the court process. Prior to the creation of the uni- 
fied family court in 1984, family litigation was in a sense 
a stepchild in all three Manitoba trial courts, never as 
high a priority as civil matters in Queen’s Bench or 
criminal matters in the Provincial Court. The bringing 
together of family litigation into a single court commit- 
ted to its effective resolution was a critical step in the 
evolution of the Canadian judicial process. 


Whether the continued effectiveness and 
development of family law adjudication requires contin- 
uing the relative isolation of Family Division judges is a 
separate question. A distinct division of the court, and 
a corps of knowledgeable and committed judges, both 
remain important. But neither one requires a full-time 
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regimen of family law cases, and both may in fact 
suffer in the long run without the kind of interaction 
across diverse areas of law that allows new ideas and 
approaches to come forward. 


Small Claims: Anticipating Change 


What Manitoba court has jurisdiction over 
small claims? Does Manitoba give small claims jurisdic- 
tion to its Provincial Court judges, as in Alberta, or 
unify civil jurisdiction in its superior court, as in New 
Brunswick? The answer is that Manitoba has always 
given small claims jurisdiction to a section 96 court. 
The County Court handled small claims before merger, 
and now those matters are part of Queen’s Bench juris- 
diction. Discussion did take place after merger about 
shifting small claims to Provincial Court, but the Chief 
Judge at the time was apparently not interested, believ- 
ing that his court should maintain its primary focus on 
criminal law. 


What is most important about small claims 
litigation, however, is that whichever section 96 court 
has handled these matters has for many years used sub- 
ordinate judicial officers and not judges. Furthermore, 


these judicial officers have not been members of the bar 


and have usually had no formal legal training. Some 
are experienced full-time court officials whose many 
years as small claims adjudicators have helped them 
acquire the skills to serve the public well. For exam- 
ple, one francophone senior court administrator at the 
Winnipeg Law Courts continues to sit on small claims 
in St. Boniface. 


Currently, however, the system faces new 
strains that must inevitably lead to changes in existing 
practices. The Chief Justice summarized the situation 
in his annual report early in 1990: 


On September 1, 1989 the Court of Queen's 
Bench Small Claims Practices Act was amended to 
increase the monetary jurisdiction of the Small Claims 
Court. It can now deal with money claims up to 
$5,000.00. This change has resulted in an increase in 
the number of contested cases, appearances by counsel 
representing litigants and longer and more complex tri- 
als. The problem must now be confronted of how to pre- 
serve the character of Small Claims Court as a “people's 
court” and still deal with the increasingly complex legal 
issues that court will handle. [Hewak (1990), LC., p.14/ 


With a limit as high as $5,000., the use of 
hearing officers without legal training is likely to come 
to an end. If lawyers appear and observe errors of law 
by a hearing officer, the number of appeals to Queen's 
Bench judges are likely to increase. Apparently that is 
just what has happened. And the consequences of 
inadequate legal knowledge will become increasingly 
obvious to outsiders as well. One observer reported 
that a hearing officer dismissed a plaintiff's action 
because, while he sympathized with her situation, she 
had not proven her claim “beyond a reasonable doubt.” 
Perhaps as disturbing as this fundamental error was the 
fact that only the defendant and not the plaintiff was rep- 
resented by counsel, so the ruling went unchallenged. 


“It may be,” the Chief Justice himself con- 
cluded, “that the time has come for legally trained hear- 
ing officers to hear those cases involving complex legal 
issues.” [Hewak (1990), I.C., p.14] Note however that 
the Chief's call for change only brings Manitoba to the 
point where New Brunswick was a decade ago, while 
New Brunswick has recently taken small claims away 
from legally trained hearing officers and shifted them 
to Queen’s Bench judges. His comments suggest that 
Manitoba would consider that change inappropriate, 
on the grounds that it would undermine the openness, 
informality and expeditiousness of the small claims 
process. 


The real policy dilemma that Manitoba and 
other provinces face is that the desire to maintain an 
informal and accessible process for small claims is cur- 
rently competing with a desire to simplify and hence 
reduce the cost of civil litigation that falls outside the 
traditional monetary limits of small claims. Manitoba's 
$5,000. limit has been matched in other provinces; and 
British Columbia has raised, by devising an Economical 
Litigation Project for civil cases under $20,000. 


As small claims limits increase, Manitoba 
and other provinces must deal with the reality that the 
“rough justice” of a summary court cannot be effectively 
reproduced when the value of a lawsuit becomes great 
enough that litigants demand a more deliberate and 
legalistic process, and are prepared to retain counsel to 
assure that those processes are followed. [See Merry, 
Getting Justice and Getting Even, II.A.| At that point, 
the task shifts back to a search for ways to simplify 


procedural rules, not set them aside. 


The use of hearing officers for small claims 
is only one of the ways that Manitoba court practices 
diverge from those in New Brunswick. Remember that 
New Brunswick also has no justices of the peace, mean- 
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ing that Provincial Court judges in that province have hearing officers to adjudicate civil disputes than any 


a variety of administrative tasks rare in Canada, and other province. Perhaps, as judicial salaries increase, 
in sharp contrast with Manitoba's Provincial Court Manitoba’s approach will be the wave of the future. At 
practice. Not only does Manitoba have JPs, but it is this point, its handling of low-dollar, low-penalty cases 
also the only province that still has magistrates. In is closer to the use of Hearing Commissioners in the 
other provinces, magistrates were abolished when District of Columbia than to any practice elsewhere 
they were transformed into Provincial Court judges. in Canada. 


Manitoba created Provincial Court judges, but left the 
provincial cabinet with authority under Part V of the 


Provincial Court Act [R.S.M. 1987, c. C275] to appoint A New Organizational Structure for Court 
magistrates. The power has been used sparingly, but Administration 


magistrates still operate in Winnipeg today, deciding 
matters that only a judge would decide elsewhere 


; Realignment of trial court jurisdiction in 
in Canada. 


Manitoba, a major accomplishment in the first half of 
the 1980’s, was completed when the unified family 
court concept was extended province wide in 1989. 
Unification of the criminal courts is not currently on the 
provincial agenda. But major steps are under way to 
unify the administrative structure of the Manitoba 
courts, in a manner not yet achieved elsewhere in 
Canada. 


The shift to legally trained hearing officers 
was already under way in the Provincial Court during my 
November 1990 field visit. A Civil Service Commission 
Bulletin announced a competition for five “Hearing 
Officers (Criminal)” for Winnipeg at salaries from 
$30,525 to $50,876 annually. “[A] recognized law 
degree .. . plus several years experience within the 
justice system” were among the qualifications. Duties 
remained quite broad, going beyond bail applications 
and search warrants to include not only highway 
traffic, liquor control and by-law offences, but also 
“Criminal Code matters... as determined by the Chief 
Judge.” These duties are consistent with section 43 of 
the Provincial Court Act, which provides that a magis- 
trate “may act as and in the capacity of a judge of the 
Provincial Court for such purposes as the Chief Judge 
may determine.” Whether this provision overcomes 
the absence of any statutory reference to tenure of 
office is problematic. Absence of reference to a fixed 
term of office or a removal mechanism in a provincial 
statute normally means that the official serves at plea- 
sure. A hearing officer who exercises judicial power 
under the Criminal Code, even within limits determined 
by a Chief Judge, is still likely to be subject to section 
11(d) of the Charter of Rights. 


The two key elements of these changes are: 


¢The judiciary is playing an active policy and 
senior management role. Judges hold three 
of the four positions on the Manitoba Courts 
Executive Board. 


¢Court services are being reorganized on a func- 
tional and regional basis, rather than by separate 
courts. When the process is complete, Provincial 
and Queen’s Bench Courts will share the same 
administrative personnel. 


These and other changes arose out of 
“an independent review of the operation of the courts 
system” conducted by the provincial Civil Service 
Commission in the fall of 1989 at the request of the 
Minister of Justice. The Chief Justices of Manitoba 
and the Court of Queen’s Bench, and the Chief Judge 
of the Provincial Court, were consulted at the outset, 
and were involved both in the review and in subse- 
quent implementation stages. The new structure com- 
bined a simplified hierarchy on the administrative side 
with an accountability system in which the three chiefs 
have a decision making role. 


It is not the purpose of this section to 
discuss the merits of the constitutional issue; the Manito- 
ba Law Reform Commission had a study on hearing 
officers under way issue last fall, and had already pub- 
lished an excellent survey of issues affecting the inde- 
pendence of provincially-appointed judges. [(1989), I.C.] 
The role of hearing officers is important because it illus- 
trates just how far Manitoba has traditionally gone, and 
still plans to go, in giving judicial authority to non- 
judges. Manitoba is the only province in which sum- 
mary conviction matters under the Criminal Code are 
adjudicated by hearing officers without the title of 
judge. And Manitoba has given more authority to 


The focus of policy and accountability is 
the Executive Board, a body that includes the Deputy 
Minister of Justice (at the time the Board was set up, the 
Deputy was a former Provincial Court judge), the two 
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Chief Justices and the Chief Judge of the Provincial 
Court. Every court administrative policy change is pre- 
sented in advance to this Board for their review, and 
has gone forward only after receiving their approval. 
The Executive Board served as an interview panel for 
selection of two new senior managers. By all reports, 
the four board members have worked well together, 
despite a series of difficult decisions they have had to 
make. The Board selected both senior managers from 
outside the courts, and has had to make controversial 
changes in the court reporting system (presumably not 
made easier in a province whose Attorney General is a 
former court reporter). 


Accountable to the Deputy Minister and 
the Executive Board is the Assistant Deputy Minister for 
Courts. Before the fall of 1990, seven senior officials 
reported to him, including Directors of Court Services 
and Regional Courts; separate officials from the Court 
of Appeals, Queen’s Bench and Provincial Courts; the 
Senior Master from Queen’s Bench and the Senior 
Hearing Officer from Provincial Court. A new plan 
reorganized the administrators and realigned accoun- 
tability. The two judicial officers (the Senior Master and 
Senior Hearing Officer) were made directly responsible 
to the Chief Justice and Chief Judge of their respective 
courts, recognizing their roles as independent adjudica- 
tors. The three separate court officials in Winnipeg 
were placed under an Executive Director of the 
Winnipeg Courts. The other two positions, Director 
of Regional Courts and Executive Director of Court 
Services, remain in place but with newly defined 
functions. 


At the operating level in Winnipeg and in 
the five regional offices, the emphasis is on organizing 
and providing common services for the trial courts, as 
part of an effort to avoid duplication and improve flexi- 
bility on the administrative side, just as merger of 
section 96 courts was an effort to do so on the judicial 
side. This process is only beginning, although intervie- 
wees were already musing about a future time when 
members of the public could go to a single counter in 
the Winnipeg courthouse, regardless of the court in 
which their case was pending. Whether this is realistic, 
feasible, or appropriate, it would be done only after 
plans were considered and approved by the Executive 


Board. 


It is important to remember that the effort 
to shift to a functional organization is not unique to 
Manitoba courts. Ontario is taking essentially the same 
direction. The province's Courts Administration Branch 
has been reorganized into eight regional offices, each 


headed by a Regional Director (RD), and a number of 
court service managers (CSMs) have been appointed to 
administer services for both levels of trial courts in par- 
ticular cities and counties. Ontario’s emphasis has been 
on what officials there term “integration” — combining 
for example the enforcement functions of the sheriff's 
office and Provincial Court, or the court reporting and 
recording functions previously divided between section 
96 courts and Provincial Courts. 


These operational changes have created 
stress and controversy in courthouses in both provinces, 
and it is still too early to assess whether and under what 
conditions this unified or integrated administrative struc- 
ture is better than the system it is replacing. But it is 
clear that the Ontario and Manitoba initiatives already 
differ in a fundamental way. In Manitoba, the changes 
have the support of the judiciary, and were instituted 
only after consultation with and approval by the three 
judges on the Courts Executive Board. In Ontario, gov- 
ernment has often talked with members of the judiciary, 
but has never given the judiciary the authority and 
responsibility that the Manitoba government has con- 
ferred on the Chief Justices and Chief Judge of that 
province. Asa result, Ontario’s changes continue to 
be the subject of contention and conflict; in Manitoba, 
very similar changes are proceeding with full judicial 
support. 


It will be especially important for other 
provinces to observe the implementation of a unified 
court administrative system in Manitoba. If it achieves 
some of the efficiency and effectiveness goals posited 
by advocates of trial court unification and the unified 
criminal court, it could provide an alternative to those 
proposals for jurisdictional change — an alternative 
in which two trial courts would remain, while coor- 
dination of their work improves and sharing of their 
resources takes place. 


The Changing Face of the Criminal Court 


No systematic effort was made to canvass 
views in Manitoba on the unified criminal court. The 
issue is not currently on the government's agenda, and 
a wide variety of other reforms have captured the atten- 
tion of the judiciary and the ministry. Some of the most 
important and successful have involved the Provincial 


Court. 


After the so-called “Ticketgate” affair, the 
Provincial Court was in shambles. For a decade before 
the well publicized scandal, delays in the Provincial 
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Court were always barely within tolerable limits. Trial 
dates could usually be given within six months, but 
that time lapse was longer than in any Provincial Court 
west of Ontario. By the time a new Chief Judge was 
appointed in the wake of “Ticketgate,” delays had esca- 
lated to the point where trial dates were routinely given 
13 months ahead. 


In the brief period since then, a remark- 
able turnaround has taken place. The Provincial 
Court in Winnipeg has instituted major changes in the 
way it processes cases, reducing the waiting time for 
a trial date from 13 months to four. Chief Judge Kris 
Stefanson has overseen the design and implementation 
of the new case processing system, and in so doing has 
introduced a new vocabulary into Canadian court 
administration. 


The new system combines a “screening 
court” with “quarterly courts”. Before a case is given a 
trial date, it goes to the screening court, which is essen- 
tially a framework for discussion between crown and 
defence counsel. By establishing a framework for an 
early meeting, the system encourages both counsel to 
examine their files so that informed discussion can lead 
to the entering of guilty pleas earlier than might other- 
wise occur. Only when a case is not resolved does it 
shift from the screening court to the quarterly court, 
where (following the system first developed a decade 
earlier at the College Park Provincial Court in down- 
town Toronto) a judge assigns trial dates within a 90- 
day period and then tries all the cases he or she has 
assigned for trial within that quarter. Earlier and more 
predictable trial dates were available once a higher pro- 
portion of cases were concluded in screening court. 


This system does not run automatically. 
The Chief Judge must monitor its operation to ensure 
that cases are scheduled for trial within the 90-day peri- 
ods, and that screening courts are operating promptly, 
effectively and fairly. If for example the crown proved 
reluctant to consider likely sentence outcomes at the 


screening court stage, the system would be unworkable. 


Even after the new process is in place and running, 
continual examination and improvement is necessary. 


This delay reduction effort is not the only 
priority for the Provincial Court. For example, it has 


instituted a specialized family violence court to focus on 


prosecution and adjudication in this newly-recognized 
area of criminal behaviour. Initial evaluation of the 
court’s work attests to its effectiveness. [Ursel, 1.C.] 


At the same time, the Chief Judge has 
established strong working relationships with the two 
Chief Justices who sit with him on the Courts Executive 
Board. While the atmosphere of mutual respect does 
not alter the differences in salary and status between 
section 96 judges and provincially-appointed judges, it 
does provide a basis for discussion and cooperation in 
light of the likelihood that two levels of trial courts will 
continue to exist in the province for some time to come. 


Future Changes: Aboriginal Justice 


Far more troubling and fundamental than 
the “Ticketgate” revelations were the events that led 
Manitoba to establish its Aboriginal Justice Inquiry 
under the joint leadership of Associate Chief Justice 
Hamilton and Provincial Court Judge Sinclair. The 
shooting of a prominent native leader by Winnipeg 
police led to a broad examination of the estrangement 
of the justice system from native people. At this wri- 
ting, the draft report has been completed but not yet 
released, so it is impossible to say what new recom- 
mendations it will make for the courts. However, given 
the thoroughness of the commission’s work, it is likely 
to generate a whole new agenda for increasing the 
effectiveness of court services, especially in less accessi- 
ble locations in the province. This may mean a new 
emphasis on lay adjudicators on reserves, perhaps with- 
in the jurisdictional framework of existing provincial 
trial courts. Perhaps it will mean an expansion of the 
sitting points of the Court of Queen’s Bench. 


Whether trial court unification will facili- 
tate the delivery of court services to aboriginal people 
is likely to remain a matter of debate even after the 
Hamilton-Sinclair recommendations are known. It is 
likely that an integrated approach to the work of the 
existing trial courts as they serve native communities 
will be important. If so, an imaginative response to the 
problems of aboriginal justice will be a critical test of 
the effectiveness of the cooperative relationships devel- 
oped on the Manitoba Courts Executive Board. 
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Chapter Seven 


Patterns of Structural Reform in 
Canadian Trial Courts 


What can we say generally about changes 
in the structure of Canadian trial courts in light of the 
experiences in Alberta, New Brunswick and Manitoba? 
Generalizing from the three provinces examined in 
Chapter Six suggests: 


¢ Merger of superior courts and county and district 
courts has been well received and successfully 
completed. 


¢ Unification of family courts has achieved a num- 
ber of the goals of family law reformers, but has 
accentuated specialization in ways not found in 
unified trial courts in the United States. 


¢Subordinate judicial officers have continued to 
play a role in merged or unified courts, and in 
some cases have expanded their numbers and 
activities. However, neither the continuation 

nor the growth of subordinate judicial officers is 
inevitable. Their existence reflects a policy choice 
made by governments. 


¢ Unified criminal courts are unlikely to be 
proposed in most provinces, but may prove 
valuable in at least one province. 


eThe quality of justice in trial courts is linked in 
some instances to judges with specialized 
expertise, and in other instances to generalist 
judges. Structural reform must be combined with 
case assignment practices that recognize the need 
for increased breadth and depth before the most 
effective mix of court work will emerge. 


¢The gains cited by advocates of trial court unifi- 
cation — increased accessibility, efficiency and 
quality of justice — may be seen as courts grow in 
size and the number of trial court levels declines. 
However, these gains may be realized without 
structural reform and, conversely, structural reform 
may occur without realizing these gains. 


THE SUCCESS OF MERGER 


All three provinces examined in Chapter 
Six have successfully implemented the merger of their 
two section 96 trial courts. In each province, relatively 
small superior courts with judges resident in one, two 
or three centres absorbed the judges and jurisdiction of 
previously-existing district and county courts. District 
and county court judges resided in a small number of 
additional locations in each province; the total number 
of district and county judges in each province was bare- 
ly more than the number of superior court judges. 


In retrospect, those interviewed in all three 
provinces have difficulty recalling why there was any 
fuss about merger at the time. The existence of a single 
section 96 trial court is now a fact of life, a seemingly 
inevitable product of the social and economic changes 
of the twentieth century that rendered the local judges 
of the early decades less necessary today, and the more 
centralized superior courts of the early decades less jus- 
tifiable as well. 


In one sense, this conclusion is valid. In 
another respect, it obscures the many legislative and 
judicial steps that preceded merger and ensured its suc- 
cess. Alberta’s District Courts and New Brunswick's 
County Courts were much more dispersed in the first 
half of the twentieth century. By the time merger was 
proposed, county and district court judges sat in fewer 
centres and travelled to fewer other centres than in the 
past. All three provinces had enlarged the civil jurisdic- 
tion of the county and district courts to the point where 
most matters that could be brought to the superior court 
could also be heard by county and district judges. All 
three provinces had established an office of chief judge 
that brought the various local judges together with a 
single voice. Conscious efforts were also made in all 
three provinces to appoint county and district judges 
who were as capable as their counterparts on the supe- 
rior court. In turn, each of these four steps reinforced 


the others. 


It appears that a similar pattern of change 
has occurred in the other five provinces that have 
implemented merger, as well as in Nova Scotia, where 
merger plans are now under way. However, the most 
recent mergers — in Ontario and British Columbia — built 
at least as much on the momentum of past changes in 
other provinces as they did on political support from 
within the province. Thus it will be particularly impor- 
tant to examine how merger works in those two 
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provinces, to see whether the smooth implementation 
reported in Alberta, New Brunswick and Manitoba is 
experienced there as well. 


For example, Ontario’s two section 96 
courts were much larger at the time of merger than 
those of the three provinces studied in Chapter Six, and 
the gap between the District Court, with resident judges 
in 48 centres, and the Supreme Court, with statutory 
authority for resident judges in only one centre, much 
greater. On the other hand, jurisdictional overlap of the 
two Ontario courts was as great as in Alberta and New 
Brunswick (and greater than in Manitoba), and the 
overall quality of Ontario District Court appointees was 
also high. Therefore one would expect that merger 
would work out effectively in Ontario over time, but 
would face greater initial administrative difficulties than 
in any other province. 


We have thusfar argued that the success of 
merger is less a result of the inevitability of this change 
in court structure, and more a product of incremental 
legislative and judicial changes that increased the simi- 
larities between the two courts. One way of examining 
this argument would be to compare Canadian experi- 
ence not with the United States but with Australia. 


Trial court structure in Australia today 
closely resembles the structure of Canadian trial courts 
before merger. All five mainland Australian states (New 
South Wales, Queensland, South Australia, Victoria 
and Western Australia) have three levels of trial courts. 
Each one has a Supreme Court, a District Court (County 
Court in Victoria), and a set of Magistrate’s Courts (Local 
Courts in New South Wales, Courts of Summary Juris- 
diction in South Australia, and Courts of Petty Sessions 
in Western Australia). 


Merger of the Supreme and District Court 
was implemented in 1921 in Queensland, but no other 
state followed suit. In 1958, Queensland reestablished 
its District Court rather than continue enlarging its 
Supreme Court as case pressure increased. None of the 
other four states has contemplated merger, even though 
a number of jurisdictional shifts have moved an increas- 
ing array of civil and criminal matters to District and 
Magistrate’s Courts. The Supreme and County Courts 
appear most similar in the State of Victoria, where 
judges in both courts reside entirely in Melbourne, in 
court buildings across the street from one another; yet 
merger is never discussed. 


One characteristic that separates the two 
trial courts is that Supreme Courts continue to handle 
appeals by rotating trial judges onto appeal panels. The 
appellate jurisdiction of District and County Courts is 
limited to summary conviction appeal hearings by a sin- 
gle judge. The error correction and law development 
functions of the highest state appeal court are exercised 
by the Supreme Court in every state but New South 
Wales, where a separate Court of Appeal hears civil 
appeals (while criminal appeals continue to be heard by 
rotating panels of Supreme Court judges). These appeal 
functions — entirely separated from the superior trial 
courts in all ten Canadian provinces — may be a factor 
that maintains the distinction between superior and 
intermediate trial courts in Australian states. 


Whatever the reason, Australian state courts 
have not attempted or even contemplated merger 
despite its success in Canada, and despite similar 
economic and social changes that have reduced the dif- 
ferences between cases heard in the two trial courts. 
Thus merger is far from inevitable (and, in the case 
of Queensland, far from permanent). It is the product 
of the successful initiatives of intermediate trial court 
judges to upgrade their work and eventually press for 
their own abolition. 


Still unknown are the long-term effects 
of merger on the future organization and operation of 
Canadian trial courts. The last section of Chapter Five 
linked the growing size and dispersion of superior 
courts to the separation of trial and appeal functions, 
both more characteristic of American court systems 
than their English and Australian counterparts. One 
implication of that analysis is the increased possibility 
of intermediate courts of appeal emerging in Canadian 
provinces, especially if trial court unification moves 
ahead in larger provinces whose final courts of appeal 
have already grown to double figures. Another implica- 
tion is that superior courts will over time come more 
to resemble other trial courts, providing the conditions 
for eventual unification. Yet another possibility is the 
emergence of newly-differentiated adjudicative bodies, 
providing structural diversity to counterbalance the 
growing unity of the courts. This “possibility” is very 
real when one contemplates the growth of 
administrative tribunals over the past half century in 
areas formerly handled by the courts, including labour 
relations and landlord-tenant disputes. 


These conclusions remain speculation, 
but are intended to remind readers that the seemingly 
inevitable and relatively painless trial court mergers of 
the past twenty years are more fundamental than they 
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appear on the surface. The very success of merger 
invites reflection on how court structure can change — 
and how it will change again in the future. 


THE UNIFICATION OF FAMILY COURTS 


New Brunswick and Manitoba have the 
largest and most fully developed unified family courts in 
Canada. The two provinces have brought the once-sep- 
arated elements of family disputes within a single supe- 
rior court, and used specialist judges to handle those 
disputes. As a result, one of the fundamental goals of 
family law reform has been achieved in those two 
provinces. Interview findings in the two provinces rein- 
force the reformers’ arguments that the court’s clientele 
have benefitted from unification. 


Yet unified family courts have not prolifer- 
ated in Canada in the past decade as mergers have. 
Pilot unified family courts in Saskatoon, Hamilton and 
St. John’s, Newfoundland, date back to the late 1970’s. 
They have been continued on a permanent basis, but 
have never been extended. Even in Ontario, where 
family court unification had broader support than merg- 
er by 1989, the widely-accepted Hamilton model has 
never been duplicated. Reform proposals in Quebec, 
British Columbia and Nova Scotia have either stopped 
short of recommending immediate unification of family 
courts or taken alternative approaches to family law 
matters. Alberta, where some of the first family law 
research and reform proposals were made, shows no 
inclination to unify. Why? 


If family court unification is compared with 
merger, the most obvious difference is that a conver- 
gence of the work of family court judges and other 
superior court judges has not occurred. Superior and 
county/district judges were increasingly seen to be 
handling similar kinds of cases, and were merged into 
a common pool. In contrast, family matters in New 
Brunswick and Manitoba remain differentiated from 
other superior court business — both in the perception 
of the judges and in the reality of case assignments. 
Now that uncontested divorces are handled in chambers 
to an extent unknown even a decade ago, superior 
court judges in jurisdictions without unified family 
courts spend even less time doing family work. The 
excitement surrounding the reform of marital property 
law beginning in the mid-1970's has given way to the 
emotionally-charged but normal routine of custody, 
access and support disputes that is the grist of family 


court work. 


Under these conditions, unification of 
family courts has been less successful in reaching its 
advocates’ goal of achieving for family litigation a status 
equal to civil litigation. Pointing out the critical need to 
resolve family disputes — perhaps a greater social need 
than the resolution of routine criminal or civil cases — 
has not been sufficient to spur provincial governments 
to enact structural reforms. Nor has it been sufficient 
to ensure the equality of civil and family work when 
both are done within the same court, as evidenced by 
findings in New Brunswick and Manitoba that family 
division work has less prestige than the work of the 
other Queen’s Bench division. 


The very specialization and commitment 
of family court judges, which family law reformers saw 
as critical to the success of unified family courts, has 
become a rationale for continued separation of family 
judges from other superior court judges, even though 
that separation has reduced the overall unity of the 
merged superior courts and had a negative effect on 
the morale of specialist family judges. These effects are 
especially visible in the second generation of unified 
family court judges — those who were appointed some 
years after the initial unification took place. It is these 
appointees who appear most distressed about the gap 
between their legal status as superior court judges and 
the reality of hearing only one class of superior court 
matters. These feelings were so strong in the Hamilton, 
Ontario, unified family court at the time that Justice 
Thomas Zuber was preparing his Report of the Ontario 
Courts Inquiry that the province's district court judges 
recommended against the expansion of the Hamilton 
model. The Ontario unified family court judges have 
subsequently had the opportunity to sit from time to 
time in District Court, but the same concerns remain 
today. 


Australian experience is instructive here as 
well. The Family Court of Australia was created in 1975 
by the Whitlam Labour government as a unified family 
court. While commonwealth legislation encouraged 
each state to set up its own unified family court, only 
Western Australia did so. Elsewhere, family law was 
brought within the newly-created nationwide Family 
Court of Australia, As a specialized federal court, it was 
separated from the state superior and district Courts, cut- 
ting off an avenue for rotation and a source of more 


diversified work. 


Despite these differences between the uni- 
fied family court in Australia and its Counterparts in 
Canadian provinces, the demand for more varied work 
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has also arisen in Australia. The September 1990 Report 
of the Working Party on the Review of the Family Court 
notes that “the Court's jurisdiction has steadily been 
increased” to the point where it can (resources permit- 
ting) “accept transferred matters from the Federal 
Court,” including judicial review proceedings, Trade 
Practices Act matters and income tax appeals. While 
“(tlhe bulk of the Court’s work still arises under the 
Family Law Act,” jurisdiction over “matters transferred 
from the Federal Court was part of a ‘renovation’ of the 
Court by the Government.” [Family Court of Australia, 
IVs pega 


As an additional initiative to diversify 
the work of Family Court judges, a number of the 44 
appointees have received wider jurisdiction. Ten judges 
“hold appointments as presidential members of the 
Administrative Appeals Tribunal,” and “spend 8 weeks 
each year on AAT matters.” 


In addition, the Chief Justice holds a 
commission as a Federal Court judge and holds an 
appointment as the Judge Advocate General of the 
Australian Defence Force, while the Judge Administrator, 
Eastern Region, holds an appointment as Deputy Judge 
Advocate General. A further judge holds a commission as 
a Federal Court judge and an appointment to a Federal 
tribunal. [Family Court of Australia, IV, pp. 232-33] 


The new Chief Justice exemplifies the second gener- 
ation of Family Court appointments. A former member 
of the Supreme Court of Victoria with an interest in 
administrative reform and computerization, he was not 
a family law specialist. Soon after that appointment, the 
Chief was joined on the Family Court by the former 
head of the Administrative Appeals Tribunal in Victoria, 
again a person with a background outside family law. 
Under these circumstances, it is not surprising to see 
steps taken to diversify the work of the family court 
bench, even within the limits possible in a federal 
tribunal. 


In summary, unified family courts have 
been successful in bringing family matters into a single 
tribunal, but have been expanded only in Manitoba 
since the 1970's. This limited expansion seems to be 
related to a desire, visible in Australia as well, to avoid 
rigid specialization among superior court judges. This 
desire is not only understandable, but may also be ben- 
eficial. While expertise in family law remains valuable, 
there is no evidence that working exclusively on family 
matters is good for the judges involved or for the courts’ 
clientele. On the contrary, American experience, where 


unification is not implemented by separate subject area, 
suggests just the opposite — that rotation of judges to 
ensure breadth and depth of court work is preferable 
to rigid, long term specialized assignments. 


This being said, it remains unfortunate that 
unification of family law matters in a single court, a step 
with demonstrated benefits and widespread support, 
has been stalled for so long. It ought to be possible to 
implement unification of family law matters consistent 
with the need to avoid overspecialization, especially 
in those provinces already committed to court reform. 
This is most obvious in Ontario, where the provincial 
government continues to discuss implementation of 
a unified criminal court despite lack of support for and 
experience with the concept, while it has refused to go 
forward either incrementally or comprehensively with 
the unification of family law matters despite broad sup- 
port from the bar and a successful pilot project in one 
of the province’s largest jurisdictions. 


THE ROLE OF SUBORDINATE JUDICIAL 
OFFICERS 


Students of court structure often sound 
cynical when they point to examples of how often 
one-level trial courts include a second level of judges 
or judicial officers to do the scut work in the system. 
Illinois is a classic case in the United States, and South 
Dakota is also illustrative. Canada also provides exam- 
ples. Manitoba is the most compelling case among our 
three Canadian provinces, and Alberta has expanded its 
use of masters following amalgamation of Supreme and 
District Courts. 


Equally interesting, however, is the finding 
that Minnesota and New Brunswick are moving in the 
opposite direction, not simply in unifying all or part of 
their trial court structure, but also in shifting low-dollar 
and/or low-penalty litigation away from subordinate 
judicial officers. New Brunswick has moved small 
claims from law-trained clerks to Queen’s Bench judges. 
Minnesota has eliminated lower court judges, and has 
restricted the growth of subordinate judicial officers in 
Minneapolis and St. Paul. These two jurisdictions may 
simply be bucking a trend that will catch them in the 
long term, but they are also reflecting a different 
perspective on adjudication. Regardless of whether 
“a judge is a judge is a judge,” in New Brunswick 
and Minnesota “a case is a case is a case.” 
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The contrasting approaches to the use of 
subordinate judicial officers are most apparent in family 
law. Unified family courts in New Brunswick and 
Manitoba do not use subordinate judicial officers. 
Manitoba is particularly interesting, because masters and 
hearing officers are common in civil proceedings in the 
Court of Queen’s Bench, but are still not used in family 
law. The three unified family court pilot projects in 
other provinces also avoid the use of subordinate 
judicial officers. 


The experience with family law in Ameri- 
can unified trial courts is mixed. In South Dakota, fami- 
ly matters are exclusively handled by circuit judges; 
magistrates handle low-penalty criminal cases, prelimi- 
nary stages in criminal proceedings, and small claims, 
but not family law. In Illinois, associate judges often 
do family work, but even in Cook County the Family 
Division includes a combination of circuit and associate 
judges. Ironically, it is Minnesota where family law is 
the responsibility of a judicial officer in one county 
(Duluth’s St. Louis County), and referees in the state’s 
two most populous districts (Minneapolis and St. Paul), 
although district judges handle family matters through- 
out the rest of the state. Overall, it appears that subor- 
dinate judicial officers have persisted in family law cases 
in highly unified American trial courts more than they 
have in Canada’s unified family courts. 


Australia provides the clearest example of 
the persistence — and growth — of subordinate judicial 
officers in family matters. The Family Court of Australia 
currently has seven “Judicial Registrars,” who do the 
work of masters but retain the more gender-neutral title. 
The 1990 Working Party Report recommends four addi- 
tional judicial registrars (and only two more judges). 
The judicial registrars do uncontested divorces and are 
delegated a wide variety of enumerated powers under 
the Family Law Act, including division of property 
issues up to $250,000. The dominant approach in the 
Australian Family Court today is to pass power down 
as low as possible, partly for financial reasons (Family 
Court judges earn A$140,000. a year, compared with 
A$105,000 for judicial registrars). As a result, the highly 
unified Family Court of Australia is also more stratified 
than any unified family court in Canada. Yet, in con- 
trast with Canadian arguments, the Working Party 
concluded that the presence of additional subordinate 
judicial officers would improve administration, by 
permitting “greater flexibility in the use of judicial 
resources.” [Family Court of Australia, IV., p. 242] 


The concept of a unified one-level trial 
court was not even considered by the Australian 
Working Party. The notion that a unified family court 
should have only one class of judicial officer had 
already been rejected and was no longer a live issue, 
even as it remains an important part of Canadian debate 
on court structure. The notion that judicial hierarchy 
reflects only a concept of formal legal supervision, and 
carries no status difference, is recognized in Canada as 
an unrealistic view of the court world. Status differ- 
ences between civil and family judges have even per- 
sisted when they sit on divisions of the same court, 
where their salaries are the same and their decisions 
are appealable to the same outside court. 


Status differences are surely as noticeable 
in Australia, but they have not been a consideration 
when court structures are designed. Names have been 
changed to avoid diminishing the public regard for a 
court; thus New South Wales’ Petty Sessions Courts 
were given the neutral label of Local Courts. However, 
no proposal to merge courts has come forward out of 
concern for equalizing the importance of classes of liti- 
gation by equalizing the status of the judges involved. 


This theme is likely to continue playing an 
important part in the rhetoric of court reform in Canada. 
However, it would be a mistake for policy makers to 
conclude that promoting the importance of all classes 
of litigation means that judges alone must perform a 
whole range of functions that involve less discretion or 
are more ministerial in nature. Judicial officers other 
than judges can and should play important roles. A 
subordinate judicial officer in New Brunswick could 
sign certain documents (e.g. bench warrants ordered 
by a criminal court judge) without undermining the 
principle that litigants are entitled to put their disputes 
before a judge. Newfoundland Provincial Court judges 
could be relieved of a myriad of ministerial and quasi- 
judicial functions unknown to their colleagues in other 
provinces without undermining the principle. And 
subordinate judicial officers can exercise discretion 
in the scheduling and screening of civil and family mat- 
ters, as they currently do throughout Canada, within the 
parameters of court rules and judicial directions. 


Some attorneys general who supported trial 
court unification in June 1990 may urge that the princi- 
ple that litigants are entitled to be heard by a judge be 
applied to small civil claims and provincial highway 
traffic offences, as in New Brunswick, while others may 
stop well short, as did Ontario's attorney general at the 
time, Ian Scott. So it is clear that the line between a 
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judge’s work and the work of subordinate judicial offi- 
cers can be drawn in a way that leaves many tasks to 
non-judges. Where the line is drawn may say more 
about past practices in a particular jurisdiction than 
about current policy preferences and dominant ideolo- 


gies, 


What may be most important is whether 
the province recognizes the importance of its subordi- 
nate judicial officers — and uses their knowledge and 
experience, compensates them adequately, recruits 
them widely and openly instead of through patronage 
networks, and provides opportunities for their career 
development and mobility. 


THE PROSPECTS FOR UNIFIED CRIMINAL 
COURTS 


While the provincial attorneys general are 
on record unanimously supporting the principle of a 
unified criminal court as part of a one-level trial court 
structure, there is no indication that criminal court unifi- 
cation is under consideration in Alberta and Manitoba. 
It has had the active encouragement of the attorney 
general of New Brunswick, and widespread acceptance 
if not active support elsewhere in that province. There 
is no sign that either the long term commitment of 
Canadian Association of Provincial Court Judges or the 
more recent conversion of the Law Reform Commission 
of Canada and the provincial attorneys general will 
accelerate the pace of reform. 


Some of the issues surrounding the unified 
criminal court will be discussed at greater length in 
Chapter Eight. Regardless of the merits or the short- 
comings of unified criminal court proposals, it is clear 
that innovation is particularly slow and difficult in 
the field of criminal law. No action has been taken 
on recommendations of the Canadian Sentencing 
Commission, in spite of the strong case made in the 
commission’s report. Our Criminal Code is celebrating 
its centennial, with no action in sight on the compre- 
hensive and detailed changes recommended by the 
Law Reform Commission of Canada to overhaul the 
100-year-old document. The Supreme Court’s con- 
troversial Askov judgment came after the federal 
government chose not to reintroduce legislation brought 
to parliament in 1984 to define time limits in criminal 
cases (even in Australia, without a Charter, time limit 
legislation has been passed). 


It may be that inaction in this field reflects 
the fact that criminal law is within federal jurisdiction. 
While provincial legislatures are not necessarily more 
responsive to the need for change in the administration 
of criminal justice, at least one or two provinces are 
likely to act more promptly than the federal parliament. 
It is more likely that criminal law issues receive less 
attention when economic issues take priority, when 
comprehensive criminal law reform becomes highly 
complex, and when the moral dimension of criminal 
law compounds the controversy and emotion surround- 
ing legislative change. 


It should be apparent to lawmakers 
that criminal justice reforms require greater priority. 
Hopefully, more evidence can be made available to 
lawmakers in the various provinces to indicate whether 
or not — and under what conditions — those reforms 
should include a unified criminal court. 


THE TENSION BETWEEN SPECIALIST 
AND GENERALIST JUDGES 


One of the major unresolved issues in 
Canadian debate on trial court organization focuses 
on whether it is better for judges to specialize in major 
areas of law — currently civil, criminal and family — or 
to work as generalists handling all areas of law. 


Proponents of trial court unification 
are often identified as proponents of specialization, 
because it has been assumed that a one-level trial court 
is likely to be divided along subject matter lines. Yet 
one of the strongest arguments for larger and more 
highly unified courts is the difficulties that face judges in 
smaller less unified courts with less diverse jurisdiction. 
The two anecdotes that stand out from over 150 
interviews and discussions with judges, lawyers 
and court officials in the current study both illustrate 
those difficulties. In one case, an experienced criminal 
lawyer was appointed to a small superior court that 
heard few criminal cases. He soon faced a backlog of 
civil cases in which he had reserved judgment. Feeling 
the stress, he sought reappointment to a court with a 
higher proportion of criminal matters. Rebuffed, he 
resigned, and died within six months. In another case, 
a new superior court judge without criminal law experi- 
ence presided at a sexual assault trial. The jury convict- 
ed, but the Court of Appeal overturned the conviction 
as a result of an error in the judge’s charge to the jury. 
On retrial, a second jury acquitted. The victim, after 
testifying at both trials, took her own life. 
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The reformers’ response would be that this 
grim anecdotal evidence reinforces the arguments for 
unification, since a unified trial court would have room 
for judges with a full range of specialities. They have 
also argued that specialists should be appointed to a 
unified court, or would emerge from within it, to ensure 
that expertise is high and the quality of justice is main- 
tained. Rotation across nonstatutory divisions could 
occur Over time, at the discretion of the court, but 
would not be built into weekly or monthly assignments. 
Specialization is part of the reality of contemporary 
law practice, reformers would argue, and a larger 
organization could better adapt to that reality, while 
allowing for individual development and change 
over time. 


Opponents of unification would argue that 
smaller courts divided not by subject matter but by tra- 
ditional distinctions between major litigation and higher 
volume routine litigation would allow the superior court 
judges to be generalists, partly because lower volume 
would permit it, and partly because the challenging 
nature of the work would ensure that the best legal 
minds would accept appointment. Those individuals, 
regardless of their specialty in practice (or even their 
litigation experience), would be effective as generalists, 
enabling the judiciary to help sustain the fundamental 
coherence of the legal order. A one-level trial court, 
opponents would argue, would jeopardize the survival 
of a generalist bench. Advocates of this line of reason- 
ing should therefore recommend adjustments to the 
jurisdiction of superior courts where a balanced 
workload is not currently possible (although they are 
unlikely to advocate that one-third of the workload be 
in family law), and may accept or even favour special- 
ized judges in the higher-volume courts. 


Impressionistic evidence from the current 
study suggests that the judges who are most satisfied 
with their work are in courts that do not organize on a 
specialized basis. Courts in which judges are assigned 
a variety of work seem to operate most effectively, 
regardless of whether those courts have a narrower 
band of superior court jurisdiction, as in Alberta's Court 
of Queen's Bench, or handle the entire spectrum of 
adjudication, as in Minnesota’s District Court. 


This initial conclusion may be explained or 
reinforced in two ways. First, management studies in 
other fields have shown that work with greater depth 
and breadth not only increases job satisfaction, but also 
improves performance. Overspecialization can hinder 
professional development by narrowing one’s focus and 


turning One’s attention away from the work’s larger con- 
text. Secondly, higher judicial morale may come as 
much from a sense of fairness about the case assign- 
ment system as from the variety of assigned work. 

Thus a court that appears to operate as a generalist 
court might show signs of low morale or even bitterness 
if major cases or other highly prized assignments were 
thought to go more frequently to a small number of 
favoured individuals — or even to be assigned with too 
much emphasis on seniority. 


Other findings suggest that there are limits 
on how randomized case assignments can be without 
jeopardizing the quality of justice. Thus the most telling 
criticism of Minnesota's one-level trial court came from 
Minneapolis respondents who felt that complex civil 
litigation was too often handled inadequately. This 
may indicate why a master calendar system (where an 
assignment judge retains the discretion to assign cases) 
still prevails in the largest American commercial centres 
(such as New York, Chicago and Los Angeles) even 
though individual calendar systems, often with random 
assignment, are frequently prescribed by American 
court management consultants. 


These findings and speculations all rein- 
force the notion that case assignment practices are 
a critical component of an effectively organized trial 
court, regardless of whether that trial court is unified 
or not. This conclusion has important implications 
for both the proponents and opponents of trial court 
unification. A unified trial court that emphasizes 
specialization through case assignment practices that 
limit rotation and discourage breadth will decrease the 
quality of justice. Judicial expertise must be used in a 
way that is seen to be fair and that allows for growth 
and development. Simply unifying a trial court without 
addressing case assignment practices will undermine the 
goals of unification supporters. 


Conversely, generalist judges can function 
effectively in a one-level trial court, as the Minnesota 
experience shows. Generalist judging need not be 
confined to a superior court, but can persist even in 
the most unified jurisdiction. If so, opponents of 
unification who favour the existing system because it 
ensures that superior courts are made up of generalist 
judges capable of dispensing justice that is high in quali- 
tv will have to address issues surrounding the quality 
of justice outside the superior courts. Should existing 
Provincial Courts develop less specialized case 
assignment practices, and expand their jurisdiction to 
ensure adequate breadth and depth of court work? 
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How can recruitment and assignment of Provincial Court 
judges be developed to increase the likelihood of their 
subsequent appointment to a superior court? To what 
extent can statutory changes and appropriate court rules 
allow the assignment of a Provincial Court judge to 
superior court matters — and vice versa? Use of these 
assignments could increase the breadth of work, 
promote a sense of fairness and improve morale, as 
well as create more administrative flexibility. Similar 
reasoning underlies existing proposals and practices 
through which trial judges would be assigned from time 
to time to appellate panels, and appellate judges would 
sit from time to time on trials. 


These steps all illustrate ways that the pre- 
sent system of trial courts could be modified to deal 
with the concerns of those who support complete unifi- 
cation. It would be a shame if polarization of views on 
a unified criminal court were to hinder more modest 
changes that might enhance the quality of justice. 


One example of a beneficial initiative 
consistent with the principles developed here is the pro- 
posal made over a decade ago by Jules Deschenes, then 
Chief Justice of the Quebec Superior Court, that section 
96 judges be authorized to sit on criminal cases outside 
the province of their appointment. Given that criminal 
law and procedure are federal, Deschenes’ proposal is a 
workable way to promote the kind of interprovincial 
interaction consistent with both the purpose of a nation- 
wide system of criminal justice, and the benefits of an 
open and growing judiciary. The Canadian Judicial 
Council, generally cautious in endorsing new policies, 
has given its official support to the proposal. Yet 
provincial attorneys general have opposed the idea, and 
necessary federal legislation has not been introduced. 


ADMINISTRATIVE CHANGES WITHOUT 
UNIFIED TRIAL COURTS: POSSIBILITIES 
FOR CONVERGENCE? 


The previous section referred to a variety 
of changes in the administration of the courts that could 
achieve some of the goals of unification advocates 
without changing court structure. The clearest example 
of such a change observed during field work was the 
administrative reorganization in Manitoba. Court ser- 
vices are being unified in Manitoba without changing 
the division of jurisdiction between Queen’s Bench and 
Provincial Court. Manitoba court officials hope that 
organizing regionally and functionally rather than by 
level of court will make administrative services more 
readily accessible and efficient in both trial courts. 


Manitoba developments contrast most 
sharply with trial court administration in Ilinois. 
Jurisdictional unification of Illinois trial courts is 27 years 
old, but the administrative apparatus still consists of 
over 100 locally elected clerks of court and their offices. 
The dedicated clerks in a number of counties who take 
their court responsibilities seriously can only be frustrat- 
ed by the rampant patronage in too many of these 
offices. Even a cadre of professional court 
administrators at the state level and in the larger circuits 
can make marginal gains at best in this environment. 


In short, formal unification of court juris- 
diction is neither a necessary nor a sufficient condition 
for making administrative changes consistent with the 
stated goals of unification advocates. 


At the same time, field work strongly sug- 
gests that even without jurisdictional unification, a num- 
ber of changes in the work of superior courts over the 
next 10-20 years are likely to alter further the working 
conditions that have distinguished the superior courts 
from the Provincial Courts. The Provincial Courts have 
always been more dispersed than the superior courts — 
meeting in more locations, operating in greater isolation. 
Superior courts have been more centralized, with judges 
resident in the largest cities, hearing from counsel in the 
largest law firms. 


Increasingly, courts are hearing demands 
for more responsiveness, not only in the substance of 
their decisions but in the delivery of their services. 
Government services of all kinds are facing similar 
pressures. The most visible current demands revolve 
around justice for native people, and a series of 
inquiries have recommended making the justice system 
more responsive to needs of aboriginal people. This 
was a focus of the Donald Marshall, Jr., Inquiry in 
Nova Scotia, and the report of Justice Allan Cawsey 
in Alberta, and should certainly be a central concern 
in the long-awaited Report of the Aboriginal Justice 
Inquiry in Manitoba. 


While recommendations may focus on the 
delivery of Provincial Court services in criminal cases, 
and the possible use of native justices of the peace, the 
availability of superior court services is also certain to 
be an issue. Superior court judges will likely be urged 
to travel more frequently to remote locations and hold 
court in facilities traditionally deemed inappropriate. 
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The delivery of justice in less populated 
areas May soon emerge as an issue for unified family 
courts. Geographical access has not been an issue for 
unified family courts over the past 15 years. The pilot 
projects were all in cities, the province-wide unified 
family court in New Brunswick has resident judges 
in eight court centres, and Manitoba’s unified family 
court was limited to Winnipeg and the Eastern Judicial 
District until the past two years. Now that Manitoba has 
extended its unified family court to the western and 
northern areas of the province, it will be serving some 
centres on a circuit basis that were served in the past by 
resident Provincial Court judges with jurisdiction over 
some even if not all family matters. Already, Manitoba’s 
Court of Queen’s Bench has had to be more flexible in 
its Circuit assignments to ensure that family matters are 
covered. 


Access to courts in family matters was an 
issue raised in a brief to the Ontario Courts Inquiry of 
Mr. Justice Zuber in 1986. The supervisor of a women’s 
shelter on Manitoulin Island with a clientele of native 
women 


.. described how the courts sit so infre- 
quently there that the tendency to adjourn cases (e.g. 
when the husband fails to appear) results in abused 
women being unable to stay in a short-term shelter and 
being forced to return home without a custody order 
or even an interim non-harrassment order: 


Legal Aid will not pay for [a woman] to have a 
lawyer unless her husband indicates that he is 
contesting the application. A husband who simply 
doesn’t respond seems to have all the cards in his 
hand. [Baar , I.E., p.120, quoting Mary Nelder, 
Supervisor, Haven House, Mindemoya, Ont.] 


If these problems arose in dealing with Ontario's 
Provincial Court in a rural location easily accessible 

by road, what problems might face a superior court in 
remote locations accessible only by air? The expansion 
of unified family courts to other provinces, limited as it 
has been, is still likely in the decade to come, and the 
commitment to providing access may find superior 
court judges in places they have never been before, 
working under conditions and at times of the day and 
the year when they have rarely done so in the past. 


It is difficult to predict what other issues 
could arise in the next few years around accessibility 
and responsiveness of the courts that could have an 
impact on superior as well as Provincial Courts. The 
growth of large metropolitan centres such as Toronto, 
Montreal and Vancouver, along with attendant transpor- 
tation problems, could lead to demands that the large 
merged superior courts in those centres shift judges to 
suburban locations such as North York, Longeuil or 
North Vancouver. Staggered hours that bring litigants 
and lawyers to court in the evening or the early morn- 
ing would also alter work patterns. 


Taken together, as noted above, these 
changes would make the superior courts more accessi- 
ble and more like the current Provincial Courts — even 
without a unified criminal court or overall unification of 
the trial courts. Diversity and flexibility in case assign- 
ment practices will be essential, reinforcing the role of 
the generalist judge. But the more insular life style of 
the superior court judge earlier in the twentieth century 
is unlikely to survive intact by the twenty-first. 
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Chapter Eight 


Evaluating the Unified Criminal 
Court 


The focus of the present report has been 
to obtain a factual basis to evaluate past and current 
proposals for structural reform of Canadian trial courts. 
Since current reform proposals focus on the unification 
of trial courts — shifting from two or three or more court 
levels to a single trial court — chapters 3-5 canvassed 
experience with unified (or consolidated) trial courts 
in the United States. Three states were examined first- 
hand, and the general context and limitations of unifica- 
tion in the United States were also spelled out. Chapters 
6 and 7 examined Canadian structural reforms in three 
provinces, particularly those that merged two of the 
three trial court levels and unified family law matters in 
a single trial court. 


As the factual background and the percep- 
tions and opinions of participants from the six field sites 
and from other jurisdictions have been drawn together, 
certain patterns have been highlighted. For example, 
the persistence of subordinate judicial officers has been 
observed in unified trial courts in the United States and 
Australia, and in some merged trial courts in Canada. 
This is not a revolutionary discovery, but is relevant to 
current arguments by reform advocates that unification 
is good because it promotes equality of judges. Simil- 
arly, case assignment patterns have been highlighted, 
because excessively strict specialization within formally 
unified trial courts has also reduced the equality of 
judges. These and other issues will need to be consid- 
ered if further structural reform is planned. 


This chapter will focus on emerging evi- 
dence about the structure of criminal trial courts and 
the possible consequences of a unified criminal court. 
It will do so because the current debate on trial court 
unification centres on placing all criminal matters into a 
single court. Civil matters are handled in one court in 
five out of ten provinces, family matters in three out of 
ten provinces, and criminal matters in none. Thus the 
one new step necessary to move from two trial courts 
to one trial court in most provinces is the unification of 
criminal matters in a single court. 


Evidence is not available to assess many 
of the claims made in the debate on criminal court 
unification. For example, there are no data on public 


perceptions of judges that differentiate between levels 
of court, to test the argument of unification supporters 
that Provincial Courts are “at the low end of a quali- 
tative hierarchy.” [Law Reform Commission of Canada, 
Working Paper 59, L.A., p. 13] Furthermore, evidence 
that is available must be used with caution, both 
because of its built-in limitations and because the 
validity of applying the evidence to the merits of a 
unified criminal court is still problematic. For example, 
the feasibility of a unified criminal court cannot simply 
be extrapolated from the success of the merger of 
superior and county courts over the past two decades. 
Conversely, however, the lessons of successful mergers 
cannot be ignored. 


After a brief introduction, the chapter will 
proceed as follows: 


eData on the pace of criminal litigation will be 
examined to see whether our current trial court 
structure contributes to court delay. Initial analy- 
sis suggests that it does, but also points to a num- 
ber of other factors associated with delay. 


eThe conditions under which a hierarchy of 
courts reduces the morale of lower court judges 
will be explored. 


eEfforts to cope with the current court structure 
will be examined, and concern will be raised that 
some of these efforts may be worse than the ills 
they sought to address. 


eThe extent to which procedural and administra- 
tive changes other than jurisdictional unification 
can deal with criminal court problems will be 
addressed. 


eThe consequences of criminal court unification 
for the overall workload of a one-level trial court 
will be considered, along with the extent to which 
subordinate judicial officers (in particular, justices 
of the peace) may be necessary. 


DEBATING THE UNIFIED CRIMINAL 
COURT 


“Confusion, complexity, inequality and 
inefficiency” are the “serious defects” of our criminal 
trial courts, in the words of Working Paper 59 of the 
Law Reform Commission of Canada. The Working 
Paper goes further, arguing that “a confluence of suc h 
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features” may have “negative side-effects” including “the 
possible deterioration in public respect for the courts as 
an institution and increased costs in the administration 
of justice.” [p. 21] These concerns are echoed in the 
arguments of former Ontario Attorney General Ian Scott 
in endorsing a unified trial court for civil, criminal and 
family cases, and supported most prominently by other 
attorneys general and the Provincial Court bench. 


In the eyes of opponents of the unified 
criminal court, these assertions are either incorrect, 
unfounded, or not effectively linked to a structural solu- 
tion: confusion and complexity are exaggerated, and 
have not hindered the effectiveness of crown counsel or 
defence counsel, inefficiencies, epitomized by excessive 
delays, are best dealt with by other means. Status 
inequalities among judges can also be dealt with by 
other means; to the extent that they reflect the hierarchy 
of judicial authority, say opponents, they confuse juris- 
dictional distinctions with conclusions about quality of 
work and individual competence. Opponents, led by 
but not confined to superior court judges, thus argue 
that creating a unified criminal court would not pro- 
duce the expected benefits. They also argue that it 
would create additional problems. Criminal defence 
lawyers are concerned that it would jeopardize the 
preliminary inquiry, which would under unification 
be conducted before a member of the same court that 
tried the case. 


Whatever the merits of these contending 
positions, the opponents appear to have seized the 
advantage from the reformers, with the Canadian Bar 
Association Task Force critical of the concept, and all 
but one provincial government placing its priorities 
elsewhere. Nevertheless, the support shown for the 
concept in New Brunswick could provide an opportuni- 
ty to test the merits of the unified structure in a smaller 
and thus more workable jurisdiction. To the extent that 
the unified criminal court remains a plausible alternative 
to the status quo, perhaps it will also lead opponents to 
press more vigourously for other remedies for excessive 
delays, inefficiencies and status inequalities. 


Debates over court structure often turn 
on which side successfully shifts the burden of proof. 
Reformers argue for the simplicity of a unified structure, 
asking Opponents to demonstrate why a more complex 
structure is necessary. Opponents are then on the 
defensive, having to argue that the complexities of the 
system will remain, and can only be addressed by other 
means. Opponents may take the offensive by arguing 
that the present system is running well and doesn’t 


need changing, requiring reformers to document the 
system’s evils. When it is possible to document system 
problems — and informed members of the general pub- 
lic can quickly and thoroughly find faults in the current 
operation of our criminal courts — opponents then 

shift to the position that system problems cannot be 
addressed by structural change. 


As merger progressed in the 1980's, the 
burden of proof shifted to the opponents, who were 
pressed to show why two section 96 courts were still 
needed. Manitoba’s Law Reform Commission took this 
approach in its report supporting merger. With the 
unified criminal court, opponents are showing their 
strength, suggesting that the first step in considering evi- 
dence should be to examine the operation of the 
present system. 


The Law Reform Commission of Canada’s 
Working Paper was criticized for not basing its conclu- 
sions on empirical data, but the Commission’s best 
efforts uncovered none, as it summarized in Appendix 
F, [I.A., pp. 71-72] Even the statistics presented in 
Appendix F were not in a form that allowed any 
conclusions to be drawn. Analysis of the figures in 
Appendix F leads to the conclusion that Provincial 
Courts deal with between 94 and 99.4 percent of the 
criminal work in the six provinces for which data are 
available. Taken by themselves, these figures make it 
appear that Canadian criminal courts are almost unified 
already, since the numbers do not convey the 
jurisdictional differences between the Provincial Courts 
and the section 96 courts, and the fact that a trial by 
jury is available only in a section 96 court. 


The field work done for this report did not 
focus on the operation of the criminal courts. It did 
provide some insight into the conditions under which 
hierarchical differences between judges become impor- 
tant, and these will be discussed below. To examine 
evidence about delays and inefficiencies in criminal 
litigation requires us to look elsewhere. Therefore, the 
following section will draw on a data base of over 2,800 
criminal cases gathered for a study of the pace of crimi- 
nal litigation in Ontario, New Brunswick and British 
Columbia conducted in 1988-89 under the auspices of a 
grant from the Social Sciences and Humanities Research 
Council of Canada. The study has gained notoriety 
from the inclusion of some of its findings in the reasons 
for judgment of Mr. Justice Peter Cory, speaking for the 
majority of the Supreme Court of Canada in Regina v. 
Askov et al. (October 18, 1990). 


Page 96 


CRIMINAL COURT DELAY AND COURT 
STRUCTURE 


The judgment in Askov emphasized the 
differences between criminal court delays in Canada 
and the United States, in particular the substantially 
longer time taken by criminal cases in Brampton, 
Ontario. The exceptional delays reported in Brampton 
have deflected discussion from the more fundamental 
findings about the pace of litigation in Canada. Large 
numbers of criminal cases that proceed in section 96 
courts wait long periods of time before trial or other 
disposition. Those delays are particularly large when 
measured from the date of first appearance in 
Provincial Court to the date of disposition in the section 
96 court. While most section 96 courts believe they are 
expeditious in handling normal criminal cases, the total 
time for those cases to move through the criminal trial 
courts remains high. 


Relevant figures are summarized in Tables 
8-1 and 8-2 on the next two pages. The first table 
looks only at the upper court time, measured from the 
receipt of the information in the section 96 court (usual- 
ly within a few days after committal in Provincial 
Court). The first column reports the time for the medi- 
an or middle case. New Brunswick’s Court of Queen’s 
Bench is the most expeditious in the three provinces, 
completing half its cases in 72 days. The two British 
Columbia courts and four of the five Ontario courts 
then range from one month to almost three months 
longer. Only Brampton is far out of range at 423 days, 
or 14 months before half the 1987 District Court cases 
were completed. 


Examining only the median time, however, 
would not accurately convey the overall performance 
of these courts, because it may take considerably longer 
to complete a larger proportion of their criminal cases. 
On this basis, New Brunswick again is clearly the most 
expeditious, handling 90 percent of its cases in 142 
days (less than five months). On this basis, the London, 
Ontario, District Court had a substantially stronger 
performance than any of the other Ontario or British 
Columbia courts in the study, handling 90 percent of 
its cases in 202 days (less than seven months). 


In contrast, Vancouver and Toronto took 
much longer to complete the bulk of their cases. Van- 
couver took almost 11 months (329 days) to complete 
90 percent of its criminal cases — three times as long as 
the median case. Toronto’s District Court took over 
eight months (251 days) to complete 75 percent of its 


criminal cases. Thus Toronto took 133 days to finish 
50 percent of its cases, but another 118 days to com- 
plete the next 25 percent, not a surprising finding to 
those familiar with the extensive overbooking practiced 
in the Toronto District Court at that time. 


It may be that the slower cases were 
delayed for reasons beyond the control of the court, 
and that accused persons may have waived their 
Charter right to trial within a reasonable time. This 
information could not be obtained from the court files 
used to collect data on elapsed times. However, if an 
eight-month standard had been applied to the Toronto 
District Court in 1987, when that court did not have any 
delays that stood out from section 96 courts elsewhere 
in Ontario or in British Columbia, as many as one in 
four of its cases could have been in jeopardy. 


Table 8-2 presents the total time from 
first appearance in Provincial Court to disposition for 
the cases shown in Table 8-1. The total time would 
obviously be somewhat longer than upper court time 
alone, but the table shows that the median times are 
more than double for all but New Westminster, B.C., 
and Brampton, which had the slowest median upper 
court times. The times do not go up quite as sharply 
for 75 and 90 percent of the cases, suggesting that 
Provincial Courts do not take as long to complete most 
of their preliminary inquiries as section 96 courts take 
to bring the case to a final determination. But the total 
elapsed times remain very high. In St. Catharines, for 
example, where no complaints arose from the bar, it 
took almost a year to handle half the cases. 


Why are there no complaints in St. Catharines 
or in other communities with similar delay figures? Perhaps 
the public is not concerned about cases taking that long, 
but this conclusion is highly dubious. It is more likely 
that the bar is not worried as long as trial dates are 
available when counsel are ready. There is a tendency 
to grow accustomed to a certain pattern of case pro- 
cessing, and tailor one’s expectations to that pattern — 
what has come to be termed “the local legal culture.” 
This may explain why the problems of delay in 
Provincial Courts have become particularly intractable in 
Ontario. There, a six-month period from first 
appearance to committal would be quite acceptable in 
many locations, even though other provinces would see 
a six-month delay as a sign of impending crisis. If the 
courts in a community normally secured a committal 
within six months and rendered judgment six months 
later, the process would require a full year — a long time 
for a typical case even though each court kept within 


“acceptable” limits 
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Table 8-1 
Upper Court Disposition Time? in 
Canadian Criminal Cases, 1987» 


Median 75th 90th Percent 
Location (in days) Percent). Percent Cases 
Over 
150 Days 
New Brunswick Ct. of Queen’s Benchc V2 102 142 9% 
Vancouver, B. C. County Ct. 101 198 529 38 
London, Ont. District Ct. 105 142 202 pal 
Toronto, Ont. District Ct. 133 251 409 43 
Ottawa, Ont. District Ct. 136 238 322 46 
St. Catharines, Ont. District Ct.4 144 235 409 47 
New Westminster, B. C. County Ct. 154 216 314 51 
Brampton, Ont. District Ct. 423 497 675 84 


aUpper court disposition time measures number of days from receipt of the informa- 
tion in the County, District or Queen’s Bench Court to date of guilty plea, judgment, 
withdrawl, stay or dismissal. 


bOntario and New Brunswick cases were disposed of in 1987 (except as noted in [cl] 
and [d] below), while British Columbia cases were received in 1987. 


‘Includes all 1987 and 1988 dispositions in Fredericton and Moncton, and all 1987 
dispositions in Saint John. 


(Includes all 1985-87 dispositions. 


Note: Table 8-1 is designed to facilitate comparison with Table 2G in Barry Mahoney, 
Changing Times in Trial Courts (Williamsburg, Va.: National Center for State Courts, 
1985) Oa. 
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Table 8-2 
Total Disposition Times in Canadian Criminal Cases 


Disposed of in Upper Court, 1987» 


Median 75th 90th Percent 
Location (in days) Percent Percent Cases 
Over 


180 Days 


New Brunswick Ct. of Queen’s Benche 152 198 Zit 36 % 
Vancouver, B. C. County Ct. 224 ae 489 65 
London, Ont. District Ct. 239 309 399 72 
New Westminster, B. C. County Ct 284 387 492 85 
Ottawa, Ont. District Ct. 515 432 558 81 
Toronto, Ont. District Ct. Bar 457 628 78 
St. Catharines, Ont. District Ct.4 349 504 667 89 
Brampton, Ont. District Ct. 607 732 896 95 


«Total disposition time measures number of days from first appearance in Provincial 
Court to disposition in the County, District or Queen’s Bench Court by guilty plea, judgment, 
withdrawl, stay or dismissal. 


bOntario and New Brunswick cases were disposed of in 1987 (except as noted in [c] and [d] 
below), while British Columbia cases were received in 1987. 


‘Includes all 1987 and 1988 dispositions in Fredericton and Moncton, and all 1987 dis- 


positions in Saint John. 
4Includes all 1985-87 dispositions. 


Note: Table 8-2 is designed to facilitate comparison with Table 2F in Barry Mahoney, Changing 
Times in Trial Courts (Williamsburg, Va.: National Center for State Courts, 1988), p. 32. 
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One way to assess the pace of criminal liti- 
gation in the three provinces is to compare the figures 
in Tables 8-1 and 8-2 with comparable figures in other 
jurisdictions. Extensive studies in the United States pro- 
vide data for a number of American trial courts, and 
data have also been collected for the state of Victoria, 
Australia (including the city of Melbourne). The Lord 
Chancellor's Department has developed figures for the 


Table 8-3 


Location 


San Diego, California 

Detroit Recorders Court, Mich. 
Dayton, Ohio 

New Brunswick (Ct. of Q.B.) 
New Orleans, Louisiana 
Phoenix, Arizona 

Portland, Oregon 

London, Ont. (District Ct.) 
Oakland, California 

Wichita, Kansas 

Wayne County, Michigan 
Minneapolis, Minnesota 
Pittsburgh, Pennsylvania 
Providence, Rhode Island 
Cleveland, Ohio 

Vancouver, B.C. (County Ct.) 


Crown Courts in England and Wales, but they are not 
comparable and will therefore be considered separately 


below. 


Tables 8-3 and 8-4 rank Canadian, American 


and Australian court locations in terms of the amount of 
time they take to handle 75 percent of their criminal 
cases. Table 8-3 ranks the courts by upper court time, 


Upper Court Disposition Times for 75% of Criminal Cases, 
Canadian, United States and Australian Locations 


New Westminster, B.C. (Co. Ct.) 


St. Catharines, Ont. (Dist. Ct.) 


Jersey City, New Jersey 
Ottawa, Ont. (District Ct.) 
Toronto, Ont. (District Ct.) 
Miami, Florida 

Bronx, New York 

Newark, New Jersey 

Victoria, Australia 

Brampton, Ont. (District Ct.) 
Boston, Massachusetts 


See notes accompanying Table 8-1. 


75th Percent 
(in days) 
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Table 8-4 


Total Times for 75% of Criminal Cases Disposed of in Upper Court, 


Canadian, United States and Australian Locations 


Location 


75th Percent 
(in days) 


Portland, Oregon 89 
Dayton, Ohio 101 
Detroit Recorders Court, Mich. 109 
Phoenix, Arizona 125 
San Diego, California 142 
New Orleans, Louisiana 142 
Wichita, Kansas 156 
Minneapolis, Minnesota 162 
New Brunswick (Ct. of Q.B.) 198 
Pittsburgh, Pennsylvania 202 
Cleveland, Ohio 207 
Oakland, California 211 
Providence, Rhode Island 224 
Miami, Florida 241 
Jersey City, New Jersey 204 
Wayne County, Michigan 296 
London, Ont. (District Ct.) 309 
Vancouver, B.C. (County Ct.) 335 
New Westminster, B.C. (Co. Ct.) 387 
Ottawa, Ont. (District Ct.) 432 
Toronto, Ont. (District Ct.) 457 
Newark, New Jersey 480 
St. Catharines, Ont. (Dist. Ct.) 504 
Victoria, Australia 645 
Brampton, Ont. (District Ct.) 732 
See notes accompanying Table 8-2. 


and Table 8-4 by total time. Canadian courts are shown the Brampton District Court are more expeditious than 


in bold face and American courts in plain text; Victoria, 


Australia, is underlined. 


The rankings are easy to visualize. In 
Table 8-3, measuring only upper court time, the New 
Brunswick Court of Queen's Bench outperforms all 
but three American courts, and the London, Ontario, 
District Court outperforms two-thirds of the American 
courts (12 out of 18). The six remaining Canadian 
courts rank much lower. Thirteen of 18 United States 
courts are more expeditious than the two British 
Columbia County Courts. All Canadian courts except 


those in Victoria, Australia. In Table 8-3, Brampton 
does finish ahead of one American city: Boston, Massa- 
chusetts. Note however that a more recent study shows 
Boston having reduced this figure to under 430 days, 
two months faster than the 1987 Brampton figure 
[Goerdt, ILA., p. 56] 


Thus the upper court times in Canadian 
courts, with two strong exceptions Out of eight, tare 
poorly in comparison with the United States, and the 
comparative performance would have been weaker still 


if median times had been used. Yet examination of 
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the total times, as shown in Table 8-4, reveals an even 
poorer performance in comparative terms. New Bruns- 
wick drops to the middle, more expeditious than eight 
of 16 American courts, while London, Ontario, falls 
behind 15 of 16. In fact, only Newark, New Jersey, of 
the 16 American courts has a higher total time figure 
than any of the seven court locations studied in both 
Ontario and British Columbia. 


Taken together, Tables 8-3 and 8-4 show 
that the pace of litigation in Canadian criminal cases is 
comparatively slower when considering the total time to 
complete cases, rather than the upper court time alone. 
In other words, lower court intake processes in the 
United States add less time to criminal cases than 
Provincial Court processes do in Canada. Only two 
American court locations on this list have unified crimi- 
nal courts: Wichita, Kansas, and Minneapolis; and one 
court location (Miami) uses direct filing in felony cases, 
bringing felonies directly to the superior court. Thus 
the more expeditious pace of litigation in the United 
States appears primarily to reflect faster intake processes 
rather than faster processes in the superior courts. 


The Canadian-American differences in 
lower court processes reflect quite different approaches 
that American states and Canadian provinces have taken 
in the past generation. In Canada, Provincial Courts 
have grown in jurisdiction and importance; in the 
United States, criminal intake courts have atrophied. 
None of the state court systems in Table 8-4 allows 
lower courts to try felonies; in contrast, Canadian 
Provincial Courts try many more indictable offences 
than do the section 96 courts. As the Canadian 
Provincial Courts grow in importance, their processes 
become or remain more elaborate than the processes 
in rapid-fire American lower courts. 


Canadian-American differences in court 
administration may also be critical to any explanation 
of the slower total time of Canadian criminal cases. In 
Canada, each level of court has its own chief justice or 
chief judge, and very little attention is given to how the 
two levels mesh with one another. In the United States, 
the chief justice of a state’s highest court is usually 
responsible for the administration of all levels of trial 
courts. Thus more attention is given to the litigation 
process as a whole than is true in Canada. 


The relative importance of this second 
factor may be reinforced by examining the pace of 
criminal litigation in England and Wales. The Crown 
Court, which has jurisdiction over all felonies, is very 
expeditious throughout the country. Annual Reports 


from the Lord Chancellor's Department, which is 
responsible for administration of the Crown Court, 
show the “average waiting time” for all six regions 
from “date of committal to start of hearing” was just 
over 12 weeks, or less than 90 days, in both 1988 and 
1989. Wales and Chester averaged just under eight 
weeks in 1989. London was four weeks slower than 
any other region at 17.4 weeks, down from 18.6 weeks 
in 1988. 


The Lord Chancellor's Department figures 
are not strictly comparable to those in Table 8-1 for a 
number of reasons; for example, they end at the start 
of the hearing and not the disposition date. But they 
still suggest a strong performance by the Crown Court. 
What is not shown, however, is the time from first 
appearance to committal in the Magistrate’s Courts. 
Figures for the Magistrate’s Courts are less detailed, but 
they suggest that the waiting time is actually longer than 
in the Crown Court, with a national average estimated 
at 120 days from first appearance to committal. 


One reason for both the lack of equivalent 
statistics and the additional delays is that the Magistrate’s 
Courts are administered by a completely different cabinet 
department, the Home Office. As a result, the sepa- 
ration of the judiciary is accentuated further by the sep- 
arate administration of the two courts. Ironically, the 
Crown Court has been praised for bringing diverse 
judges (High Court justices, County Court judges and 
recorders) into a single coherently-managed criminal 
court, but it left out the largest group of judicial officers, 
the lay magistrates. As a result, the expeditious work 
of the Crown Court is mitigated by serious delays in 
Magistrate’s Courts — made more surprising by the fact 
that preliminary inquiries are held in only a small 
percentage of cases committed to trial in the Crown 
Court. 


This analysis suggests that having two 
independently operating trial courts sequentially 
handling major criminal cases adds in practice to the 
time those cases take to move from initiation to disposi- 
tion. This does not mean that a unified criminal court 
would automatically reduce delay, but does mean that 
the new framework should be able to develop effective 
means to reduce the elapsed time of cases previously 
handled by both trial courts. Conversely, however, the 
American data show that a two-level trial court — still 
the typical court structure in the United States — is capa- 
ble of substantially reducing delay, once judges and 
court administrators focus on the process as a whole 
rather than only one of the two steps. 
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This section has focused on the effect of a 
two-part criminal case process on the pace of criminal 
litigation. While the two-court process increases the 
time for cases to proceed to disposition, it is not the 
only factor associated with longer elapsed times. One 
of the most important explanatory variables is the num- 
ber of court appearances — the greater the number of 
appearances, the slower the pace of litigation. Cases 
that end in a plea of guilty do not take as long as cases 
that go to a jury. Cases in which the accused is in cus- 
tody do not take as long as cases in which the accused 
is out of custody. None of these findings would be 
startling to those familiar with the workings of Canadian 
criminal courts. But they stand as reminders that char- 
acteristics of criminal cases and the criminal process will 
continue to slow the pace of litigation, whether 
trial courts are unified or not. 


At the same time, however, the existence 
of two separate and separately-administered trial courts 
appears to have other effects that slow the pace of 
criminal cases. Thus, for example, an accused person 
who prefers to put off the ultimate disposition of charges 
against him could take advantage of the present system 
by electing trial by jury in a section 96 court only to 
reelect to go before a judge alone for the purpose of 
entering a plea of guilty. This is a common occurrence 
in some provinces, and is an acknowledged defence 
strategy. 


Data from the five Ontario District Court 
locations provide persuasive evidence of the operation 
of this strategy. An examination of the committals 
in those five locations revealed that the preliminary 
hearing was waived in 39 to 49 percent of the cases. 
Toronto had the highest waiver rate at 48.0 percent, 
followed by Ottawa with 48.2 percent. The cases in the 
five courts were then examined in two separate groups, 
cases where the prelim was held and cases where it 
was waived. Those who hope that eliminating prelimi- 
nary hearings will reduce the time from first appearance 
to committal will be disappointed by the results. There 
was no difference between the time from first appear- 
ance to committal for cases in which the prelim was 
held or waived. On reflection, this is not surprising, 
since the usual pattern in Ontario is to waive the prelim 
at a later stage in the process, not at the time the hear- 
ing date is originally set. 


What was surprising at first was to discover 
that cases in which the preliminary hearing was waived 
took less time in the District Court phase of the process — 
and this occurred in all five Ontario locations. One 


observer suggested that perhaps delays in preparing 

the transcript of the preliminary hearing would explain 
the delay. Others suggested that the preliminary hear- 
ing was more likely to be waived by an accused who 
wished to enter a plea of guilty at a later time or before 
a judge from another court. 


These two competing explanations were 
tested by examining whether the dispositions in District 
Court varied by whether the preliminary hearing was 
held or waived. If the percentage of guilty pleas in Dis- 
trict Court was higher following waiver of the prelimi- 
nary hearing, this would lend support to the theory that 
a defence strategy was at work. If disposition patterns 
were the same, transcript delays would be a more plau- 
sible explanation. Reexamination of the data showed 
in fact that in every one of the five District Courts, the 
guilty plea rate was higher for cases in which the pre- 
liminary hearing was waived than it was for cases in 
which the preliminary hearing was held. 


Thus these findings suggest that the 
existence of a two-level criminal trial court has led in 
Ontario to the development of defence strategies that 
take advantage of extended delays. Whether similar 
strategies operate in other provinces cannot be deter- 
mined from the pace-of-litigation data reported here. 
One reason is that in British Columbia, preliminary 
hearings are not waived. They were held in over 
98 percent of the Vancouver and New Westminster 
cases collected in the study. Waivers were somewhat 
more frequent in New Brunswick (in 20 percent of the 
cases), but numbers were too small to identify a pattern. 
Anecdotal evidence suggests that accused persons may 
take advantage of the two-level court system. A decade 
ago, the Provincial Court in Hull, Quebec, faced delays 
of 13 months to a trial date in criminal cases. A 
concerted effort over the next two years cut the waiting 
time by more than half, but increased the number of 
accused persons who elected to be tried by judge and 
jury in the Superior Court. 


HIERARCHY AND INFERIORITY 


Whether two levels of criminal trial courts 
contribute to unnecessary delay can be debated at 
length. However suggestive the above data are, they 
are subject to differing interpretations, and will hopetul- 
ly be only the beginning of the systematic analysis of 
criminal case processing in Canada. At the same time, it 
is helpful to have some numbers to hold up against our 
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experience and our intuitive notions about how the sys- 
tem works. When one tries to examine the conditions 
under which a hierarchy of courts reduces the morale of 
lower court judges, even the initial numbers are absent. 


Despite the absence of quantitative data 
(even poll results might prove interesting), the field 
work suggested some patterns that may be more wide- 
spread. The court systems in which inequalities in the 
status of judges from different courts are most conten- 
tious are those systems in which the lower courts have 
been most effectively professionalized. For example, 
the pressure for a one-level court was stronger in 
Minnesota than in Illinois or South Dakota, because the 
Minnesota county and municipal courts had already 
been reorganized and expanded, with a complement 
of full-time, law-trained and experienced judges. The 
other two states moved directly from a network of 
part-time and lay judges to a unified trial court, so a 
hierarchy of circuit judges and associate judges, or 
judges and magistrates, was retained, and has been 
more readily accepted by the subordinate judges for 
many years. 


Given this pattern, it is not surprising that 
Canadian Provincial Court judges have been so vigour- 
ous in their advocacy of a unified trial court. They are 
more highly professionalized than most lower court 
judges in the United States, and have been for a longer 
time. While lay judges are still found in many American 
jurisdictions, no lay judges have been appointed in 
Canada since Newfoundland abandoned the practice a 
decade ago. And unlike American states that have lay 
judges, Newfoundland sent its non-lawyer Provincial 
Court judges to Dalhousie Law School after they 
completed three years on the bench. The emphasis on 
legal training, requirements of five and ten years at the 
bar, and full-time appointments with permanent tenure 
until a fixed retirement age have combined to produce 
a Provincial Court bench much more likely to take 
offence at inferior treatment. 


Thus the very steps that improved the 
status of provincially-appointed judges may have 
contributed to what a generation ago was termed “the 
revolution of rising expectations.” The very existence 
of proposals for a single trial court with a single class 
of judge having complete jurisdiction over the trial of 
criminal matters illustrates the enormous changes in 
Canadian courts in litthe more than 20 years. 


Contrast the unified criminal court proposals 
with the recommendations of the Canadian Committee on 
Corrections, its its report Toward Unity: Criminal Justice 
and Corrections, released March 31, 1969. The commit- 
tee was chaired by Justice Roger Ouimet of the Superior 
Court in Montreal; the vice-chair was senior criminal 
counsel G. Arthur Martin of Toronto, who went on to a 
distinguished career on the Ontario Court of Appeal. Its 
report dealt with a full range of criminal justice issues. 
“The Criminal Court” was dealt with in one ten-page 
chapter, out of 25 chapters in the report. 


The chapter focused on the provincial 
magistrates’ courts, and called for many changes, but 
they were by way of appropriate nationwide standards 
rather than structural prescriptions. Those standards 
reflected the nonprofessional status of the magistrates’ 
courts of the late 1960s: 


A judge in a criminal case should be legally quali- 
fied. [I.A., p. 166] 


A judge should not be liable to be regarded _as 
part of the police apparatus. 


The court should not be confused with the police 
station. [I.A., p. 167] 


Confusion should be avoided. [I.A., p. 170] 


One paragraph on physical facilities notes that ventila- 
tion and acoustics in many courts work at cross purpos- 
es: the only way to avoid overheating is to open the 
windows, creating a noise problem. [I.A., p. 169] 


A reading of the Ouimet Report gives the 
flavour of a municipally based court, often with lay 
judges, often sharing space with the police. It appears 
far removed from the superior courts of the time. To 
imagine in 1969 that the Attorney General of the coun- 
try’s largest province would suggest, only 20 years 
and one month later, that the successor to the old mag- 
istrate’s courts should be merged with the successor 
to the High Court of Justice would have seemed incredi- 
ble. Now the idea is taken seriously by its friends and 
foes alike. 


Other matters, however, have perhaps 
not changed as radically. The longest section of the 
criminal court chapter is devoted to amplifying the 
statement: “Delay should be avoided.” [I.A., p. 170] 
Among other things, the committee concludes that 
“liIn many courts in Canada no one appears to be in 
charge of administration.” [p. 172] And it concludes 
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that “[ajlthough the crown attorney in many munici- 
palities has control of the scheduling of cases, it would 
be preferable to have a magistrate perform the function 
of reducing delay.” [p. 171] 


This analysis provides an understanding 
of why issues of status and morale have intensified in 
Canadian Provincial Courts, but does not suggest 
alternatives for dealing with these issues. If morale 
has declined as a byproduct of an increase in the 
professionalism and quality of the Provincial Court 
bench, few would recommend deprofessionalizing that 
court. (Note however that American lawyer-political 
scientist Marie Provine, in Judging Credentials [II.A.], 
argues on behalf of the lay judges in New York State.) 
Field work suggests other alternatives. Note for ex- 
ample that associate circuit judges in Illinois are often 
promoted to circuit judge, so that an associate judgeship 
becomes an acknowledged training ground. Qualified 
and experienced associate judges may also be assigned 
to a wide range of general jurisdiction matters. Before 
Minnesota’s unification, it was also common for county 
and municipal judges to be promoted to the District 
Court bench, and unification opponents cited the 
opportunity for lower court experience as a major 
advantage of the two-level system, especially in 
Minneapolis. Note however that frequent promotion 
did not prevent county and municipal judges from con- 
tinuing to press for a one-level trial court. 


In contrast, Canadian Provincial Court 
judges rarely secure later appointments to section 96 
courts. The few examples that come to mind serve 
more to illustrate the novelty of the event. A lawyer 
who accepts a Provincial Court appointment must real- 
ize that he or she is entering a separate career stream. 
This reality may reflect the existing subject matter divi- 
sions between section 96 courts and Provincial Courts. 
A Provincial Court judge will become a specialist in 
areas of law less frequently found in section 96 courts, 
so that a lawyer who refuses the judgeship and remains 
in private practice for another decade may be in a bet- 
ter position to secure a section 96 appointment. In the 
result, excellent provincially appointed judges are not 
given sufficient consideration when superior court 
vacancies arise. 


The appointment process in Canada may 
itself make a difference. Minnesota county and district 
judges were all appointed by the state governor, not by 
two different levels of government, as in Canada. Note 
however that it is more common for the United States 
federal government to appoint state judges to the fed- 
eral courts than for the Canadian federal government to 


appoint Provincial Court judges to section 96 courts. So 
the split appointment process is not an adequate expla- 
nation by itself. 


It may be useful to know which provinces 
have had the greatest number of Provincial Court 
judges appointed to section 96 courts, to see whether 
provincial screening and appointment procedures 
have any effect. It appears that British Columbia and 
Quebec, which have had the longest and most success- 
ful experience with judicial nominating bodies, have 
more former Provincial Court judges on their superior 
court, suggesting that effective, continuing screening 
processes may play an important part in increasing the 
number of Provincial Court judges receiving section 
96 appointments. Ten section 96 judges in B.C. previ- 
ously sat in Provincial Court, including one member 
of the Court of Appeal. Thus the commitment of 
provincial governments to appoint the best qualified 
and most respected people to the bench, after encour- 
aging their application and nomination through a 
process that commands the respect of the community, 
should materially increase the probability that these 
appointees will continue their career on the superior 
court. 


The previous chapter argued that increas- 
ing the breadth and depth of court work could be 
expected to improve morale within section 96 courts. 
Reference was made there to provincial statutes that 
authorize section 96 judges to sit in Provincial Courts. 
Perhaps the same benefits would accrue if provinces 
allowed Provincial Court judges to be assigned to sit on 
cases within the jurisdiction of section 96 courts, just as 
Illinois’ associate judges are assigned to circuit judge 
matters. Workable forms of interchange should be pos- 
sible even within the constitutional strictures of section 
96. A section 96 appointment is not likely to be 
required constitutionally before a provincially-appointed 
judge could preside over a variety of criminal, civil and 
family matters currently heard in provincial superior 
courts (e.g. judge-alone criminal trials, civil cases under 
$20,000., and additional matters by consent). 


These approaches to deal with the status 
and morale problems identified by the Law Reform 
Commission of Canada as grounds for a unified criminal 
court may have only limited effectiveness. But the fact 
that they are either rarely used (elevation) or never 
considered (reassignment) suggests how wide the gap 
between the two trial court levels is in most provinces. 
If these approaches improve the quality of justice in 
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existing trial courts, it must be hoped that existing 
conflicts over structure and policy do not hinder their 
adoption. 


COPING WITH THE CURRENT COURT 
STRUCTURE 


Previous analysis of data on the pace of 
criminal litigation suggests that delays expand when 
two courts are involved in the process, and the second 
court is often brought in as a defence strategy. Both 
of these points need to be examined with greater care, 
because they have led to responses by section 96 courts 
that may on one hand promote delays and on the other 
hand limit the legitimate options of accused persons. 


Some observers have argued that cases 
tried in section 96 courts ought to take longer to move 
from initiation to disposition. In their view, the elapsed 
time may simply reflect the fact that the most difficult 
cases — those requiring more extensive preparation, 
greater disclosure of evidence, and longer trials — come 
before the section 96 courts, while cases with fewer 
witnesses and greater likelihood of guilty pleas come 
before the Provincial Court. Both courts deal with cases 
involving serious penalties, but if the section 96 courts 
handle more complex cases, the amount of delay neces- 
sary for the preparation of the case by both the crown 
and the defence will increase. 


While this argument makes sense, it does 
not reflect the reality of section 96 courts. A large num- 
ber of cases before those courts are not materially dif- 
ferent from indictable offences heard in the Provincial 
Courts. Initial analysis of the cases in the three- 
province empirical study shows that in over half the 
cases in which an accused was found guilty or pleaded 
guilty, the sentence was less than six months in jail — a 
penalty that could have been meted out in a summary 
conviction proceeding. Furthermore, little of the time 
that elapses in a criminal case can be attributed to 
preparation by counsel; most of it is taken up waiting 
for events that could have occurred weeks or months 
earlier, had a judge been available or had busy crown 
or defence counsel not been working on other matters. 


Section 96 judges realize that they often are 
called upon to deal with criminal cases that could as 
appropriately (or more appropriately) be dealt with in 
the Provincial Court, without taking the added time of a 
second court. As a result, section 96 judges and their 
courts have developed a variety of responses to avoid 


what they see as unnecessary time in court and unnec- 
essary delays from initiation to disposition of the case. 
Two types of responses will be highlighted here. 


In many trial courts, means have developed 
so that an accused person can learn prior to trial about 
the sentence likely to be sought by the crown following 
a judgment or a plea of guilty. This would allow the 
accused to consider whether to enter a plea at that 
stage rather than face trial. Pretrial discussions about 
sentence are a common practice in criminal courts. In 
Ontario courts, section 96 judges have used the pretrial 
conference as an occasion for discussing the sentence 
that could follow from a plea of guilty. 


If a court finds that trials are growing in 
number and frequency, pleas of guilty may be encour- 
aged. Pretrial judges may express a view on the length 
of sentence, and urge that a guilty plea be considered 
in lieu of a trial. A trial coordinator may schedule cases 
before a judge whose sentencing practices would 
encourage the entering of pleas of guilty. If defence 
counsel find that either of these practices are followed 
in a section 96 court, however, they might be expected 
to advise a client to elect to be tried in that court rather 
than in Provincial Court, in the hope of receiving a 
more favourable sentence after pleading guilty. Once 
this occurs, the section 96 court may find that while 
the proportion of guilty pleas to trials has increased, 
reducing time spent in court, the overall caseload has 
increased. The court has become a more popular 
venue, and is acquiring more business. 


Evidence from the three-province study 
suggests that this development has occurred in Ontario. 
The number of criminal cases disposed of per capita in 
Ontario District Courts is dramatically higher than in the 
New Brunswick Court of Queen’s Bench. For example, 
the St. Catharines District Court, which serves a popula- 
tion similar in size to that served by Queen’s Bench in 
Saint John or Moncton, New Brunswick, averaged 
86 criminal dispositions per year from 1985 to 1987, 
compared with the 1987 Saint John total of 29, and 
Moncton’s two-year (1987-88) total of 22. Interviews 
in Toronto indicated that the District Court criminal 
trial coordinator’s office was a hub of plea discussions. 
Interviews in Ottawa attributed the District Court’s 
increased criminal caseload to a willingness to give 
more lenient sentences at the pretrial stage. One appar- 
ent result was that the proportion of the District Court’s 
criminal caseload made up of narcotics cases was high- 
er in Ottawa than in Toronto, Vancouver or Brampton, 
usually regarded as centres where narcotics cases are 
more significant. 
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When a section 96 court is perceived as 
following a pattern of sentencing similar to, or perhaps 
more lenient than, the pattern followed in the Provincial 
Court, the criminal caseload of the section 96 court is 
likely to increase, and the pace of criminal litigation 
is likely to slow down. Knowing this, the judges of a 
superior court may conclude that inappropriate cases 
are being brought there — cases that are unlikely to go 
to trial and unlikely to require the more thorough and 
detailed consideration expected of their court. One 
Way to ensure that fewer cases are brought to a superi- 
or court is for the court to acquire a reputation for giv- 
ing Out more severe sentences than the Provincial 
Court. 


Data from the three-province study sug- 
gests that New Brunswick fits this description. Not 
only is the Queen’s Bench caseload much smaller than 
Ontario’s, but when accused persons choose not to pro- 
ceed with a trial by judge and jury, they often reelect 
back to the Provincial Court for trial, in contrast to 
Ontario where accused persons almost always reelect 
trial by judge alone (often to enter a plea of guilty). 
Interviews indicate that the Quebec Superior Court 
also has a reputation for more severe sentences than 
the Cour du Quebec. Montreal practitioners refer to 
the “assize tax” that accused persons pay to go to 
trial in the Superior Court. 


The fact that the pace of criminal litigation 
in Quebec and New Brunswick is faster than in other 
provinces suggests that the approach that characterizes 
their superior courts has had a real effect on how 
criminal cases proceed through their court systems. 

At the same time, the results must be viewed with real 
concern. Since jury trials are only available in section 
96 courts, the perception that those courts will be 
tougher at the time of sentencing could lead accused 
persons to choose not to exercise their constitutional 
right to a trial by jury when they might otherwise do so. 


In the aftermath of the Askov case in 
Ontario, as the new Ontario Court of Justice (General 
Division) sought to cope with a backlog of cases that 
might never be reached on the merits, the temptation 
to discourage accused persons from electing a General 


Division trial could also have increased, Lawyers in one 


region have referred to an “entertainment tax” that they 
feared would become an established pattern; however, 
there are no signs yet of more widespread adoption of 
this approach in the General Division. 


The issues discussed in this section are 
sensitive ones. The public expects the judiciary to 
sentence fairly, and that requires a combination of discre- 
tion and uniformity that makes it difficult to discuss the 
kinds of sentence disparities with which lawyers and 
judges are so familiar. Differences in sentences will 
always exist. What is essential, however, is that the way 
our courts are structured and the way they operate not 
accentuate or encourage those differences. 


Criminal practitioners in Canada look with 
legitimate concern at the use of plea bargaining in many 
American courts, fearing that if the practice of exchang- 
ing a plea of guilty for a lenient sentence were to take 
hold in Canada, defence counsel would have to advise 
clients with a strong case not to exercise their legal right 
to a trial lest the cost of losing be too high. Some of the 
current practices in Canada, often developed in response 
to real concerns about excessive delays and inadequate 
resources, could lead us into the same position. 


It is therefore essential that effective delay 
reduction mechanisms be put in place. If not, the 
perception that an “assize tax” exists in a superior court 
could deter accused persons from going before the only 
court that provides a trial by jury. Such a result would be 
a more powerful argument for a unified criminal court 
than any thusfar advanced. 


PROCEDURAL AND ADMINISTRATIVE 
CHANGES 


This chapter is not an appropriate place to 
consider the broad issues of reducing delays and ensur- 
ing fairness in criminal cases. It is appropriate, however, 
to note some findings from field work in the United 
States that are relevant to concerns raised about the uni- 
fied criminal court. 


What is likely to happen to the preliminary 
inquiry in a unified court? Technically, it could be main- 
tained, but would it prove less useful if conducted by a 
judge on the same court as the judge who would try the 
case? Evidence from the field work is uncertain, because 
the preliminary inquiry is less central to criminal case pro- 
cessing in the three states. Illinois and South Dakota have 
maintained the preliminary inquiry, but its use is in prac- 
tice at the discretion of the prosecution, This was 
observed most dramatically in Sioux Falls, South Dakota, 
where the elected district attorney proceeded by grand 
jury in certain major cases so that he did not have to dis- 
close evidence at a preliminary hearing early in the 
process. Minnesota abolished the preliminary hearing a 
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few years before unification began, substituting an 
omnibus hearing which allows motions to suppress 
evidence to be dealt with early in the process. Given 
the importance of exclusionary rules in the United 
States, the omnibus hearing may thus be more impor- 
tant to both prosecution and defence than the tradition- 
al preliminary hearing. 


In summary, the three states provide no 
useful clues about whether trial court unification will 
effect the viability of the preliminary inquiry in Canada. 
And given the infrequent use of the preliminary inquiry 
in New Brunswick today, it may be difficult to draw 
more general conclusions from that province’s exper- 
ience if it were to proceed with a unified criminal court. 
At the same time, it could be even more useful to exam- 
ine whether expanded disclosure will increase the prac- 
tice of waiving the preliminary inquiry in any event. 


Given the analysis earlier that suggests that 
electing trial in a superior court following a preliminary 
inquiry may be made to lengthen the time from initiation 
to disposition of a case, a more modest but potentially 
important suggestion could be made. Maintain the pre- 
liminary inquiry, but give it priority in Provincial Court. 
Currently, Provincial Courts across Canada schedule pre- 
lims in the same way they schedule trials. If the first trial 
date is four months away, a preliminary inquiry would 
also be scheduled four months in the future. If prelimi- 
nary inquiries were scheduled within 30 days of first 
appearance, for example, the accused’s incentive to elect 
trial in a superior court as a way to lengthen the process 
would be eliminated. 


This proposal may be attractive in some 
jurisdictions, but may have costs that would militate 
against its adoption in others. Regardless of its merits, 
however, its chief difficulty is that it proposes a change 
in Provincial Court procedures intended to improve the 
operation of the criminal trial process as a whole. 
Development and consideration of proposals like this 
would require the joint effort of Provincial Courts and 
superior courts. This kind of joint effort is still unusual 
in many provinces, even though increased discussions 
between the two court levels about common problems 
in the flow of cases could generate useful practical ideas 
about making the existing system work. Coordination of 
this sort could involve both judiciary and administration, 
and could operate without unifying the criminal court. 
When such coordination is absent, the arguments of 
those who support unification are reinforced. 


To what extent will unification restrict the 
parties’ range of choice, not only of the mode of trial, 
but of who will be the judge? To what extent is the 
choice of judge a legitimate matter to place within the 
discretion of the parties? A subtext of many court 
reforms deals with their potential effect on what is pre- 
joratively termed “judge shopping”. Interviews reported 
in Chapters Three and Six indicated how unification in 
South Dakota and merger in Alberta were accompanied 
by changes in civil case scheduling that eliminated the 
opportunity for counsel to pick their judge. Similar 
restrictions on the criminal side are also appropriate, 
but additional limitations are likely to meet resistance. 


Interestingly, a limited form of choice is 
built into the criminal practice of all three American 
states in which field work was conducted. In each state, 
both prosecution and defence are entitled as a matter of 
right to exclude one judge. The practice is termed 
recusal. No bias need be alleged or proven. Recusals 
are frequent in these states. However, while they may 
be useful in eliminating an unwanted judge, they are not 
effective in securing a desired judge. And the recusal 
process has been subject to abuse. In one jurisdiction, 
an assistant district attorney unhappy with a defeat in 
front of a new judge began filing recusal motions in 
subsequent cases pending before that judge. A judge in 
another state, when questioned about this action, imme- 
diately recognized what was happening. “They’re 
breaking [the new judge] in.” 


This automatic right to exclude one judge 
does not exist in this form in Canada. But some would 
argue that our system of elections and reelections 
accomplishes the same thing for a whole range of 
indictable offences. If this is so, an automatic exclusion 
may be a simpler and more expeditious method to 
accomplish this end, especially if there is a requirement 
to submit the request prior to the date scheduled for 
trial, so the case can be rescheduled promptly and 
another matter set down in its place. 


Once again, what is essential is not a par- 
ticular procedure, but an appreciation of the connections 
between the two trial court levels, so that a more effec- 
tive and fair process can be designed. Chapter Seven 
discussed administrative unification (with Manitoba and 
Ontario as the best current examples) as a way to link 
trial courts without jurisdictional unification. However, 
the issues dealt with here focus on the flow of criminal 
cases through the courts, a subject that requires the 
attention of the judiciary. Without judicial involvement — 
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whether in a unified court or in a joint effort by two 
courts — a unified administrative staff will be left to 
focus on support services for the process and not the 
process itself. 


THE SHAPE OF A UNIFIED CRIMINAL 
COURT 


This chapter has thusfar emphasized chal- 
lenges that face those who work in the Canadian crimi- 
nal court system. It is difficult to say whether the 
current two-level court system can meet these chal- 
lenges; it is even more difficult to predict whether a 
unified criminal court can do better. It is possible to 
surmise that failure to meet these problems within the 
existing court structure will make the unified court more 
attractive. 


Given that possibility, it is important to 
consider what a unified criminal court would look like. 
For example, would the criminal business of a one-level 
trial court swamp the civil and family business? There 
is no indication that this has occurred in Illinois, South 
Dakota or Minnesota, so one might conclude that it 
would be unlikely to happen in Canada. Even if valid 
caseload data were available, it would be hard to esti- 
mate the amount of time necessary to handle different 
types of cases, especially since we have nothing com- 
parable to the weighted caseload figures developed for 
many years in certain American jurisdictions. 


An alternative way to measure the impact 
of unification on trial court workload would be to esti- 
mate the work by extrapolating from the current distri- 
bution of judgeships in each province. If the number 
of Provincial Court judges handling criminal matters is 
substantial enough, one could therefore predict that 
criminal work might dominate a province’s unified 
trial court. 


In the course of its research, the Court 
Reform Task Force of the Canadian Bar Association col- 
lected information from each province on the number 
of section 96 and Provincial Court judges as of May 
and June 1990. The results were made available for 
use here to avoid duplication of effort, although some 
errors were found in provinces for which other informa- 
tion was available. Furthermore, the usefulness of the 
figures varies from province to province, since only a 
few Provincial Courts are exclusively criminal while 
most do family matters and half do civil work. 


In three provinces, Provincial Court judges 
do only criminal and youth matters, so the division is 
clearest. Prince Edward Island has three Provincial 
Court judges, while the Supreme Court (Trial Division) 
has four justices and an additional two supernumerary 
justices. (For the purposes of these estimates, chief 
judges and chief justices are included in the overall 
totals for their court, and supernumerary judges, who 
do not sit on a full-time basis, are noted separately. ) 
New Brunswick has 22 Provincial Court judges plus 
four supernumeraries, while the Court of Queen’s 
Bench has 22 justices (15 in the Trial Division and 
seven in the Family Division) plus three supernumer- 
aries. Manitoba has 33 Provincial Court judges plus two 
supernumeraries, and 33 Queen’s Bench justices plus 
two supernumeraries (25 sit in the General Division and 
eight in the Family Division). These figures clearly indi- 
cate that criminal matters will make up a larger propor- 
tion of the work of a unified trial court than either civil 
or family matters. In all three provinces, criminal work 
is likely to take up half or somewhat more than half 
of the sitting time, taking into account the proportion 
of superior court time spent on criminal matters. In 
Manitoba, this conclusion is reinforced when one takes 
account of the work currently done by part-time judges 
who preside at the request of the Chief Judge of the 
Provincial Court. 


Two provinces divide criminal and family 
court work sharply enough at the Provincial Court level 
to allow an estimate to be made. Nova Scotia has 
25 Provincial Court judges, 18 Family Court judges, 

10 County Court judges and 13 Supreme Court justices. 
Ontario prior to its September 1, 1990, merger had 

150 Provincial Court judges doing exclusively criminal 
work, 60 doing exclusively family, 11 civil and eight 
doing both criminal and family. Its Supreme and 
District Courts had 194 judges, plus supernumeraries. 
Both provinces make wide use of part-time deputy 
judges for small claims, and those judges are not includ- 
ed. Nor are Ontario’s justices of the peace (those offi- 
cials are discussed at greater length later in this section). 
The figures for Nova Scotia and Ontario, like those for 
PEI, New Brunswick and Manitoba, indicate again that 
criminal work would account for a larger proportion of 
the work of judges in a unified trial court than either 
civil or family matters, but perhaps no more than 

50 percent over all. Note however that Ontario has 
added a substantial number of Provincial Court judges 
to handle criminal cases since the Supreme Court of 
Canada judgment in Askov. 
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Table 8-5 


Justices of the Peace in Ontario, February 1991 


Direction Full-Time 
(Duties) Salaried 
A or A-Expanded D2 
B 
G 
Total 92 


In the other five provinces, Provincial 
Court judges handle civil, criminal and family cases. 
While criminal matters predominate in every Provincial 
Court except perhaps Quebec, responses to the CBA 
Task Force survey did not include an estimate of what 
proportion of time is spent in each area. The propor- 
tion of provincially-appointed to federally-appointed 
trial judges ranges from 279-109 in Quebec to 112-83 
in British Columbia. In between are Alberta (117-064), 
Newfoundland (26-18) and Saskatchewan (45-30), 
(The Alberta figure is the only one that includes super- 
numerary superior court justices.) Similarly, territorial 
judges outnumber Supreme Court justices in both the 
Northwest Territories (5-3) and the Yukon (3-1). 


Taken as a whole, the judgeship figures 
clearly lead to the conclusion that criminal matters 
would make up a larger proportion of the work of a 
unified trial court than either civil or family matters in 
every jurisdiction. Using the judgeship figures alone, 
criminal work would account for approximately 


Notes: Figures do not include justices of the peace with a D direction. 


Part-Time Civil 
Servants 

176 63 

80 18 

29 2 

285 53 


The D direction is for signing authority on court documents. The C direction 
adds authority for issuing search warrants. The B direction adds bail hearings. The A 
direction adds all Provincial Offences, and the A-Expanded also adds federal statutes. 


Those with A and A-Expanded directions are for the most part presiding JPs. 
There are no estimates available for the amount of work done by part-time JPs, but a 
number of them apparently sit on close to a full time basis. 


50 percent of the judges’ time, and in no province 
would criminal work take up more than 60 percent of 
judges’ time. Note however that the amount of off-the- 
bench time for research and preparation of judgments is 
currently much higher for superior court justices than 
for Provincial Court judges; therefore, if trial court unifi- 
cation increased that time for former Provincial Court 
judges, the redistribution of work might result in pro- 
portions higher than 50 percent. 


Under these circumstances, the use of spe- 
cialization would mean that a plurality of judges would 
sit exclusively in criminal matters, making it potentially 
more difficult to allocate noncriminal business in a man- 
ner that would allow some diversity in a judge’s work. 
Thus the likelihood that the negative effects of speciali- 
zation would outweigh their positive benefits would 
increase. One could also expect pressure to allocate an 
increased volume and variety of work to subordinate 
judicial officers. 
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Ironically, Ontario, whose government 
endorsed the principle of a unified one-level trial court 
for all matters, makes widespread use of subordinate 
judicial officers. And while current government policy 
calls for the phasing out of masters in civil cases, the 
proposed Phase Two unification would maintain the 
more numerous justices of the peace who sit on matters 
under the federal Criminal Code and Provincial 
Offences Act. 


The maintenance of JPs may reflect the 
dependence of the Ontario justice system on those offi- 
cials. Table 8-5 summarizes the total number of justices 
of the peace in Ontario as of February 1991. Estimating 
the number of “full-time equivalent” sitting JPs from 
these figures is more difficult. The 92 full-time salaried 
JPs with A and A-Expanded directions all preside full 
time hearing cases. The 176 part-time JPs at the same 
level include a number who sit virtually full time. 


One way to develop a full-time equivalent 
figure would be to calculate the number of sitting hours 
of JPs. Those figures are available from the Ontario 
Ministry of the Attorney General. A computer printout 
covering the period from April 1989 to March 1990 
shows the gross sitting hours of justices of the peace 
in criminal matters was 24,518, compared with 99,359 
hours for Provincial Court judges. For Provincial 
Offences, the gross sitting hours were 45,355 for JPs 
and 1,575 for Provincial Court judges. These figures 
show that justices of the peace account for 41 percent 
of the sitting hours in Provincial Court criminal matters 
and Provincial Offences Act matters, a substantial contri- 
bution. Furthermore, the main concern expressed 
about the validity of these figures is that they underesti- 
mate the sitting time of JPs, because the court hours do 
not include night and weekend sittings, or bail hearings 
conducted in police stations. 


Extrapolating from Table 8-5, it would be 
likely that there are at least 150 full time equivalent sit- 
ting justices of the peace in Ontario. Two hundred was 
the maximum number estimated by the Provincial Court 
judge who oversees the operation of Ontario's justice of 
the peace system. Whatever the exact figure, it is close 
to the total number of Ontario Provincial Court judges 
sitting on criminal cases as of the previous June. 


The current role of Ontario JPs in hearing 
provincial offences may if anything be too extensive. 
Justices of the peace have jurisdiction over all provincial 
offences, including for example environmental matters 
where fines have run to over $70,000, Yet these JPs 


are virtually all nonlawyers, they often operate under 
conditions which make it difficult to acquire the legal 
information they need, and training programs have 
been long in coming. Political patronage continued to 
play a role in the selection of justices of the peace even 
after Ontario's Liberal government established a review 
committee to screen appointments of Provincial Court 
judges. 


There is no sign that the role of JPs will be 
restricted if that province establishes a unified criminal 
court. If anything, the already well established role of 
subordinate judicial officers in criminal matters (and in 
low-dollar civil claims) is likely to expand. Ontario 
therefore has a substantial job to do in improving the 
structure and operation of its justice of the peace system. 


In summary, placing all criminal matters 
in a unified trial court will not swamp the courts in 
most provinces, but will substantially alter the current 
proportion of civil and criminal work. The fact that 
criminal work will make up such a substantial percent- 
age will mean that the roles of subordinate judicial 
officers will be maintained in provinces where those 
officers already play an important role, and could be 
expanded in other provinces. Simply drawing a line 
between criminal and penal (i.e. provincial) offences 
will not be sufficient to divide the work between judges 
and other judicial officers, since at least some penal 
matters should remain with judges and some responsi- 
bilities under the Criminal Code might be assigned to 
nonjudges under properly defined conditions. 


Critics have identified other changes that 
could follow from a unified criminal court. For example, 
summary conviction appeals would presumably be shift- 
ed, since unification would mean that a judge of the 
same court that heard the trial would hear the appeal. 
It is not correct to assume that the same court that tries 
a case cannot hear an appeal; this is normal practice in 
Australian superior courts. However, to do so would 
require a hearing by more than the single judge who 
currently sits on summary conviction appeals. A single 
court of appeal judge could handle those appeals, but 
unless that judge sat in additional locations, access to 
the process would be more restricted than in the past. 
If subordinate judicial officers heard summary con- 
viction matters, an appeal could go to a single judge 
of the trial court, but this would mean a substantial 
expansion of the work of those judicial officers, under- 
mining one of the principles articulated by unification 


advocates. 
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The field work in the United States found 
that Minnesota created an intermediate court of appeal 
just before the full implementation of its one-level trial 
court, and the shifting of appeals away from the District 
Courts following abolition of County and Municipal 
Courts were a factor in establishing the new court. 
Pressure to create an intermediate appellate court would 
surely occur in Canada’s largest provinces under similar 
circumstances. Ontario judges and lawyers — and the 
Zuber Report itself — already advocate such a proposal 
even without trial court unification. 


This chapter suggests that significant issues 
surrounding court delay and the current operation of our 
two-level criminal trial process are likely to mean that the 
unified criminal court will remain a viable policy option. 
While its value has not been demonstrated in Canada, 
evidence of its success can be found in the United States, 
both as part of a one-level trial court and a unified trial 
court with two classes of judges. The effectiveness of 
the current courts’ responses to the need for more flexi- 
bility and less delay may become an increasingly impor- 
tant element in the debate. 
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Chapter Nine 


Alternative Conceptions of Court 
Unification: The Search for 
Integration 


The term “court unification” suggests a 
concept with a commonly understood definition. In 
reality, however, the term is used for a wide variety of 
reforms in different court systems. Court unification has 
a different meaning in the United States than it has in 
Canada, and still another meaning in Australia. This 
chapter will examine these different meanings, and 
search for a common theme or common understanding 
that links the unification movement and related organi- 
zational reforms. 


The common theme that emerges will be 
labelled “court integration.” This concept will be used 
to place ideas on court organization in the context of 
basic principles of the rule of law, and to examine cur- 
rent Canadian court reform efforts. In developing and 
applying the concept of court integration, the focus will 
be, as it has been in previous chapters, on what histori- 
cal and contemporary evidence shows and does not 
show about the benefits, costs, wisdom and feasibility 
of past and proposed changes in trial court structure. 


DIVERSE DEFINITIONS OF COURT 
UNIFICATION 


In Canada, court unification has been syn- 
onymous with trial court unification — the creation of 
trial courts that combine work traditionally done by 
section 96 courts with work done by courts with provin- 
cially-appointed judges. Thus the term has often been 
used in conjunction with areas of law, for example 
in discussing the unified family court or the unified 
criminal court. The Report of Canadian Bar Association 
Task Force on Court Reform has now added the phrase 
“unified civil court” to this discourse. 


The Canadian understanding of the term 
court unification is much more focused than its Ameri- 
can counterpart. In the United States, unification has 
included a wide array of structural and administrative 
changes that are associated with the creation of unified 
court systems. These changes have involved placing 
overall administrative authority and responsibility for the 
courts of a state in a single official or body. In the 50 


states, this usually means the chief justice of the court of 
last resort, or that court itself. It may also mean a coun- 
cil of judges, following the framework in the U. S. fed- 
eral courts, in which the chief judges of the courts of 
appeal in each circuit sit along with trial judges on the 


Judicial Conference of the United States. Created 


in 1922 as the Conference of Senior Circuit Judges, 
the Judicial Conference is now responsible for adminis- 
tration of the federal court system. 


Reducing the number and diversity of trial 
courts is part of the package of unification reforms in 
the United States, but so is shifting court finances from 
local to state authorities (already accomplished in 
Canadian provinces), centralizing rule making power 
within the judicial branch, and developing statewide 
administrative policies, management information 
systems and a court personnel system. All of these 
changes are recommended in the Court Organization 
Standards of the American Bar Association, identifying 
these standards collectively as the “court unification 
model” for American state court systems. 


In this context, the reorganization of trial 
courts within a unified court system is often labelled 
court consolidation. While court consolidation propos- 
als currently being discussed in Arizona, Virginia and 
North Dakota focus primarily on developing a single 
trial court, some consolidation efforts have taken a form 
that more closely resembles the reorganization of the 
Quebec trial courts in the 1980's. In these consoli- 
dations, the superior court remained intact, while a vari- 
ety of separate limited jurisdiction trial courts were 
combined into a single province-wide court. In the 
United States, this result has been termed a unified two- 
level trial court, and is exemplified by the creation of 
the Maryland District Court, a statewide state funded 
trial court of limited jurisdiction that replaced a variety 
of local municipal and justice courts in the 1970's. 


It is important to bear in mind the broader 
American definition of court unification, because most 
of the criticisms of unified courts by American commen- 
tators focus on the centralization dimension rather than 
the consolidation dimension. It was Geoff Gallas and 
David Saari who in 1976 first developed comprehensive, 
theory-based criticism of unified court systems, citing 
their insensitivity to their surrounding environment, and 
their failure to organize around the contingencies that 
affect local court operations. These criticisms were 
aimed not at consolidation of trial courts, but at the 
overemphasis on central direction, the erroneous use 
of a legal hierarchy as an administrative hierarchy, the 
rigidity of uniform statewide administrative rules, and 
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the control rather than technical assistance orientation 
of state court administrative offices. The most thorough 
evaluation of American court unification, by Thomas 
Henderson and his associates, concluded that central- 
ization reforms had more significant consequences for 
trial court operations than the consolidation reforms that 
seemed at first blush to have a more direct impact. 
Other research has suggested further that the two 
dimensions of American court unification — centralization 
and consolidation — operate independently of one anoth- 
er, so that it is possible to have a centralized court 
system with two or more trial courts, or a unified trial 
court with a fragmented administrative apparatus. 


The Australian concept of court unification 
is even broader than the American one. A “unified 
court structure” in Australia refers to a common court 
system in the country as a whole, developed through 
commonwealth-state negotiations and perhaps even a 
constitutional amendment. James Crawford wrote about 
it in his 1982 text, invoking at length the words 
of Australia’s foremost chief justice: 


One major change which has been much 
discussed but which must be regarded as more improba- 
ble ...is a unified system of Australian courts. The argu- 
ment was put by Sir Owen Dixon in 1935: 


[It would appear natural to endeavour to establish 
the Courts of justice as independent organs which 
were neither Commonwealth nor state. The basis 
of the system is the supremacy of the law. The 
Courts administering the law should all derive 

an independent existence and authority from the 
Constitution. Some practical difficulties would 
occur in carrying such a principle beyond the 
superior Courts, but it is not easy to see why 

the entire system of superior Courts should not 
have been organized and directed under the 
Constitution to administer the total content of 

the law. No doubt some financial provisions 
would be required for levying upon the various 
Governments contributions to the cost of adminis- 
tering justice. To make judicial appointments and 
deal with some other matters, it would have been 
necessary to create a joint committee. But it 
would not have been beyond the wit of man to 
devise machinery which would have placed the 
Courts, so to speak, upon neutral territory where 
they administered the whole law irrespective of its 
source. [Crawford, IV, pp. 274-75, quoting (1935), 
51 LOR 590 at 607,] 


When Dixon referred to a unified court 
system over half a century ago, the term was unknown 
in Canada and little known in the United States. Further- 
more, its meaning in the U.S. was limited to particular 
jurisdictions; no American reformer conceived of a court 
system in which state and federal courts shared the 
same administrative structure. 


At the time Dixon wrote, he was focusing 
largely on interstate differences in the law. It was not 
until 40 years later that Australia created a Federal Court, 
as well as a national, commonwealth-administered 
Family Court. In this setting, interstate as well as 
commonwealth-state conflicts have become important. 


A recent Australian innovation reflects the 
long time concern with unification, and again has no 
counterpart in Canada or the United States. The recent 
commonwealth “crossvesting” statute vests broad 
concurrent jurisdiction in courts at both the state and 
the commonwealth level, and then authorizes judges in 
those courts to transfer all claims arising from the same 
dispute so that they can be litigated in a single court. 
In this approach, court structure remains unchanged 
and judges remain within their respective courts, but 
individual cases can be shifted. It is not difficult to visu- 
alize the opposition this measure would have aroused 
if federal legislators in either Canada or the United 
States had considered it, let alone passed it. 


THE UNDERLYING THEME OF COURT 
UNIFICATION 


What these diverse approaches to court 
unification share is a shift away from statutory and 
even constitutional divisions among courts and judges, 
and an increase in the discretion of judges and court 
officials to determine the location and responsibilities 
of the judiciary. Boundaries between courts may 
simply be abolished, as in Minnesota, or made more 
permeable, so that work can be shifted among courts as 
in Australia, or judges can be moved from the courts to 
which they were appointed or elected to courts where 
their skills are needed, as in centrally-administered state 
court systems in the United States. 


Even in England, where no structural 
reform in this century has been identified by the term 
unification, the most recent organizational changes 
have moved in the same direction. The creation of the 
Crown Court represented a type of trial court consolida- 
tion through which permanent and temporary judges 
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of various courts become members of a single superior 
criminal court. Similarly, the expansion and moderniza- 
tion of the Lord Chancellor's Department has promoted 
centralization on the American model, so that the courts 
are subject to a unified central administration with the 
authority to shift judges between courts and determine 
the types of cases on which those judges can sit. 


Perhaps the most useful term for the com- 
mon elements of these reforms was the one used half a 
century ago by American federal appellate judge and 
court reformer John J. Parker: court integration. Parker 
stressed not simply the formal elements of court unifica- 
tion, but the need to integrate or bring together diverse 
courts and judges in order to emphasize their common 
commitment to the judiciary as an institution. His vision 
of court integration did not focus exclusively on judges 
of a single court; he sought the integration of state and 
federal judges, for example, without any notion of 
the merger of state and federal courts. He promoted 
integration by means other than jurisdictional unifi- 
cation, for example through the annual circuit judicial 
conferences that brought federal judges from multi-state 
circuits to one place to discuss common problems and 
assess developments in the law. And court integration 
did not isolate the judges, but extended to court officials 
and the practicing bar, who were also invited to the 
earliest circuit judicial conferences. 


Integrating the court system is thus a 
broader concept than unifying the formal court struc- 
ture. It is compatible with structural unification, where 
confidence in that concept has taken root and devel- 
oped. But it goes beyond the notion of a trial court or 
court system that is unified in form, and includes a 
wide variety of initiatives to build mutual respect among 
judges and judicial officers, and to mobilize the joint 
commitment of all elements of the court system to 
improve its operations and effectiveness. These 
initiatives would be valuable in jurisdictions without 
unified trial courts, and in those with unified trial courts. 
They presuppose neither support for nor opposition to 
trial court unification. 


UNIFICATION’S ROOTS IN THEORIES OF 
THE RULE OF LAW 


Ultimately, the legitimacy of both unifica- 
tion and integration rests upon the relationship of courts 
to the modern principle of the rule of law. Those famil- 
iar with the English legal system stress the principle 
of judicial independence, articulated in the Act of 


Settlement of 1701, as the key to the judiciary’s ability to 
uphold the rule of law. Without a necessary degree of 
judicial independence, the public cannot be assured 
that the courts will articulate and uphold legal standards 
free from the pressures and biases of governments. But 
the parallel principle of court organization, articulated in 
the French Decree on Judicial Organization in 1790, 
requires that the courts themselves not be captives of 
any particular estate or locality. Otherwise, they would 
not be organized consistently with the principle of 
equality before the law enunciated in the Declaration 

of the Rights of Man and Citizen. In short, they must 

be unified so that they uphold the authority of the law 
rather than any particular ruler or special interest. 


Thus court unification is not an American 
concept or an English concept or a common law con- 
cept, but one rooted in the liberal theory that remains 
the basis of modern European political institutions. This 
can be seen when one realizes that the unification of 
the English superior courts in the 1870's was paralleled 
by court unification statutes in Germany in 1877, 
Hungary in 1869, and Russia in 1864. All were aimed, 
as Hungarian scholar Attila Racz has written in his 1980 
treatise, Courts and Tribunals, “at reducing the great 
number of courts and concentrating jurisdiction within 
the competence of ordinary courts.” [Racz, V., p. 41) 


The link between concepts of a unified 
court system and modern theories of the rule of law can 
also be seen in the historical and sociological 
jurisprudence of the nineteenth and twentieth centuries. 
When Sir Henry Maine wrote over 130 years ago in 
Ancient Law that the inexorable movement of all legal 
systems was from status to contract, or when Roberto 
Unger in his 1976 book Law in Modern Society traced 
legal development from traditional or customary law to 


bureaucratic or regulatory law to the stage he terms 
“the legal order,” or when Philippe Nonet and Philip 
Selznick distinguish repressive law from autonomous 
law, they are all discussing the emergence of the same 
phenomenon: a legal system which is beholden neither 
to ascriptive social standards nor to the political demands 
of the rulers of the day, but to independently determined 


and principled legal rules. 


Courts play a critical role in achieving the 
legal order that these theorists saw emerging in western 
society. To do so, courts have to be organized to pro- 
mote the kind of impartiality and autonomy that would 
ensure the supremacy of law. In Racz’s use of the term, 
these courts had to be unified. They could not be sub- 
servient to a feudal lord, or to a ruler searching for order 
and stability to the exclusion of rights and liberties 
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In this sense of the term unification, the 
most important reform in Canadian court organization 
was the conversion of local magistrate’s courts into 
professional province-wide Provincial Courts. To the 
extent that the earlier courts were linked to local law 
enforcement agencies rather than integrated into a 
provincewide judicial system, and to the extent that 
magistrates were dependent on governments for their 
tenure and their understanding of the law, they reflect- 
ed an earlier stage of legal evolution. The emergence 
and continued development of Provincial Courts there- 
fore represents an important step toward a “legal order.” 


At the same time, however, once a degree 
of autonomy has been achieved that reinforces the 
legal order, a sufficient degree of formal unification 
may have been achieved to satisfy Racz’s criteria. 

Court unification by this definition does not necessarily 
require only one level of trial court. If two or three or 
even four levels of trial courts have achieved sufficient 
competence and autonomy to ensure that the rule of 
law is preserved and enhanced, they can function as 
legitimate elements of the legal order. If differences, for 
example, in physical facilities or judicial salaries or pub- 
lic perceptions of competence become so great as to 
undermine the legitimacy of any of the courts, then the 
rule of law may be at risk. Conversely, a one-level trial 
court may lack attributes of autonomy and competence 
if it becomes too fragmented in practice (too closely 
linked to local custom or to government officials) to 
maintain its impartiality and independence. 


COURT INTEGRATION AND THE LEGAL 
ORDER 

In this analysis, the concept of court 
integration focuses court reform on developing the 
court system’s ability to perform its functions within a 
legal order. It emphasizes increased linkages between 
courts, and among the discrete units within courts. It 
stresses the common purposes of courts with different 
day-to-day functions. 


An illustration of an integrative policy that 
has been followed by provincial governments across 
Canada for as many as two decades is the construction 
of courthouses that reflect the independence of all 
courts. Courts have gradually been moved out of police 
stations—where the conflict of roles was most easily vis- 
ible. Courthouses have been built or renovated to 
allow many levels of court to work in the same build- 
ing, even in cities as large as Montreal, Winnipeg or 
Ottawa. 


Current efforts and new proposals to 
promote court integration have two complementary 
purposes. One purpose focuses on flexibility and 
responsiveness as means to promote efficiency, reduce 
delay and ensure that justice is accessible and high in 
quality. The second builds linkages among judges and 
court participants that strengthen the identity, integrity 
and independence of the judiciary. 


For example, the emphasis on developing 
and maintaining breadth and depth of judicial assign- 
ments should contribute to both purposes. Using spe- 
cialized expertise promotes quality only when it allows 
for professional and personal growth and development. 
Flexibility and sense of commitment could be promoted 
by appropriate increases in the breadth of assignments. 
These could include shifts between trial courts and 
appeal courts, between superior courts and Provincial 
Courts, and even between one province and another. 


All three American states in which field 
work was conducted consistently reported the adminis- 
trative benefits of flexibility. These courts could deal 
with immediate short-term needs in urban and rural 
centres to an extent that we cannot yet provide in 
Canada. Even unified trial courts with two levels of 
judge reported that high-volume cases are shifted as 
needed to a judge who becomes available when a 
longer case collapses. 


The three Canadian provinces in which 
field work was conducted demonstrated gains in flexi- 
bility in their superior courts following merger, but 
showed less flexibility in the linkages between divisions 
of the superior court in the two provinces which have 
unified family courts. These findings suggest the need 
to integrate more effectively the judges in the two 
Queen’s Bench divisions. 


In this discussion, the term flexibility has 
been used in a rather narrow and traditional way to refer 
to the ability and the practice of assigning judges to cases 
or terms or locations. In current management theory, 
flexibility also involves a broader concern with the ability 
of an organization to respond to changes in its environ- 
ment. To what extent does a trial court have the 
information necessary to respond to the changing 
volume and variety of cases? To what extent do courts 
which handle different stages of a process (e.g. 
preliminary inquiries and jury trials in criminal cases) 
work together to smooth the flow of cases, so that 
neither the courts’ time nor the parties’ time is wasted, 
and the work is completed more expeditiously? To what 
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extent can joint efforts of the bench, bar and court 
administrators help develop and promote useful 
changes in court procedure? 


In one sense, court integration means a 
broader view of the traditional concept of collegiality. 
To the extent that collegiality breeds an exclusiveness 
by bringing members of one court together and exclud- 
ing the members of another court, it needs to be broad- 
ened. To the extent that collegiality is reflected in the 
legal work of a court but not in its managerial work, it 
also needs to be expanded. 


One of the greatest challenges that unified 
trial courts pose for the judiciary is their sheer size. 
How do chief justices administer increasingly large 
courts? Even New Brunswick’s superior court would 
grow to 47 trial judges following a unified criminal 
court. A unified trial court in Alberta would swell to 
some 180 judges, Ontario to well over 400. We have 
not yet devoted the necessary attention to how these 
courts would be administered. Even if the judiciary 
retains its more restricted role in administration, chief 
justices would have responsibilities of increasing com- 
plexity and difficulty. Unless we consider new tech- 
niques and models for performing administrative roles, 
courts that are unified in theory could wind up being 
administered in a formal, hierarchical, divide-and- 
conquer style that would undermine the purposes that 
led reformers to seek unification in the first place. 


The relatively small size of our existing 
superior courts, coupled with the relatively restricted 
roles of chief justices in administration, have limited the 
development of administrative processes necessary for 
larger courts. But existing processes are not likely to 
be sufficient for the future. Consultation that could be 
done quickly and informally in a hallway or coffee 
lounge is no longer feasible. Effective practice direc- 
tions that build on a thorough understanding of opera- 
tional problems may have difficulty working their way 
up a longer administrative hierarchy. Short cuts to dele- 
gating work may lead to subject matter divisions which 
become too rigid as division heads compete for resources, 
because inadequate consideration has been given to coor- 
dinating mechanisms that bring people together 
to devise effective solutions. 


A unified trial court will need to mobilize 
collegiality in new ways so that a larger institution can 
be effectively administered. At the same time, trial 
courts that maintain the existing two-level system will 
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also need to consider how collegial administrative pro- 
cesses can cut across the two trial courts to promote 
court integration and allow existing court structures to 
operate effectively. 


In summary, growth in the size of courts 
creates new challenges for their effective integration. If 
increasingly large courts give way to centrifugal forces, 
they will lose the coherence necessary to support the 
legal order. But these forces cannot be resisted by 
command. They are resisted not simply by strengthen- 
ing the centre, but by energizing all parts of the institu- 
tion. Only then can the pressures be dealt with by 
the cumulative rather than contradictory efforts of 
participants throughout the courts. 


RESPONSIVE LAW AND RESPONSIVE 
COURTS 


The issues identified in the last section go 
beyond the establishment of the judiciary as an impar- 
tial and independent component of the legal order. We 
are moving from a focus on autonomy — making sure 
the courts operate as separate institutions — to a focus 
on effectiveness — making sure the courts do their 
distinctive work well. 


Nonet and Selznick address this shift in 
their slim theoretical volume, Law and Society in 
Transition. They identify the emergence of the rule 
of law in the shift from repressive to autonomous law. 
They then identify a third stage, responsive law, which 
moves beyond the second stage of autonomous law to 
demand effectiveness as well as independence. 


Canada’s courts and legal system have 
reached this third stage. Independent justice is expect- 
ed as a given, an assumption of a democratic legal 
order. Effective justice, through responsive law and 
responsive court administration, is still problematic; 
essential, but not yet achieved. As a result, judiciaries, 
governments and the public are increasingly turning 
their attention to issues that address effectiveness and 
responsiveness, from the delivery of justice to native 
people in remote areas to the reorganization of criminal 
case scheduling in urban courts, from a process to han- 
dle family violence cases to a framework for ensuring 
that the courts are accessible to middle and working 
class litigants. Educational programs for judges have 
moved beyond substantive and procedural law to 
address topics as diverse as gender bias and computer 


skills. 
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Court structure will remain an important consideration 
when these issues are discussed and policies devised 
and implemented. But it will no longer be an end in 
itself. Simplicity and coherence will not be defined by 
an organization chart in a central office, but by the pub- 
lic’s ability to comprehend and use the institution. 


In the process, structural options will diver- 
sify, but the range of real choices will grow narrower. 
For example, discussion of the unified criminal court 
in light of American unification models and Canadian 
changes in court structure suggests that a one-level trial 
court is not the only option for change, or the only like- 
ly result. Three options for change can be identified 
from among a larger variety of alternative futures: 


eA one-level trial court as in Minnesota, and 
as has been under active consideration in 
New Brunswick. 


eA unified trial court with two levels of judges, 
as in Illinois and South Dakota, and as is likely to 
emerge if Ontario indeed moves to Phase 2 of 
court reform. 


¢Two separate but increasingly integrated trial 
courts. This alternative has the appearance of the 
existing structure, but includes a wide variety of 
steps designed to enhance the capacity of these 
courts to do their work. Manitoba’s new adminis- 
trative initiatives mark the beginning of one such 
approach. The work of local judges and court 
officials who encourage communication across 
formal court boundaries, and smooth the flow 

of cases in situations that occur every day, are 
providing a foundation for this alternative. 


In fact, all three of these models of the 
future illustrate approaches to court integration, and 
efforts to increase responsiveness. To the extent that 
they address current public concerns about the effective 
administration of justice, and do so in a manner that 
reinforces the principle of the rule of law, they will pro- 
mote respect for the courts as an institution, both from 
those within the courts and those outside. 


Chapters One and Two argued that the 
changes in court structure in Canada over the past 
25 years were more extensive than those in the pre- 
vious 100 years. While this suggests that the pace of 
change is quickening, it does not mean that widespread 
further changes in trial court structure are imminent. 
Changes in the next decade are likely to stress improve- 
ments in performance that will require new practices 
within courts, and new and expanded relations between 
courts. At the same time, individual provinces may real- 
ize that increased responsiveness in family law matters 
has occurred when those matters have been brought 
within a single unified court. And some provinces may 
reason that the same results will occur with a unified 
criminal court, while others may prefer to watch what 
happens in the first province(s) to implement this 
change. 


Whatever the extent of changes in struc- 
tures and practices, we are likely to see changes in 
the courts as institutions. Along with these will be 
changes in the way judges see their work and define 
their responsibilities. The traditional role of deciding 
between contending legal arguments put forward in 
superior court is likely to give way as judges become 
sensitive to a more diverse assortment of choice prob- 
lems and nonlegal issues. Answers will not come as 
easily nor be as certain, because the categories of the 
past no longer fit the tasks of the present. In this envi- 
ronment, steps that integrate the judiciary, that promote 
communication and joint problem-solving, may prove 
essential to preserving the integrity of the institution 
as its practices and perhaps also its structure are 
transformed. 


Page 118 


Annotated Bibliography 


I. CANADIAN SOURCES 
A. General 


Alford, David G. et al., Some Statistics on 
the Preliminary Inquiry in Canada (Ottawa: Department 
of Justice Canada [Policy, Programs and Research 
Branch; Research and Statistics Section], 1984). 


Canadian Bar Association Court Reform 


Task Force, Consultation Materials, February 1991, 
16 pp. typescript. 


Canadian Bar Association Task Force, 
Court Reform in Canada (Ottawa: Canadian Bar 
Association, Aug. 1991). The 180-page final report 
of the task force chaired by Justice Peter Seaton. 


Cawsey, Allan, “Toward a Rationalization 
of Criminal Procedure,” (1979) Provincial Judges Journal. 
The author, now a Queen’s Bench Justice in Alberta, was 
then Chief Judge of the Alberta Provincial Court and 
chaired the Committee on Court Structures of the 
Canadian Association of Provincial Court Judges. He 
presents a five-point criticism of the existing structure 
of courts of criminal jurisdiction. 


Cromwell, T. A., Toward A Unified 
Criminal Court? Discussion paper prepared for the 
Court Reform Task Force of the Canadian Bar 
Association, Feb. 1991. 


Giard, Monique and Marcel Proulx, Pour 
comprendre l'appareil judiciaire quebécois (Sillery, 
Quebec: Presses de |'Universite du Quebec, 1985). 
See especially ch. 2. 


Girard, Philip, “Married Women’s Proper- 
ty, Chancery Abolition, and Insolvency Law: Law 
Reform in Nova Scotia, 1820-1867,” in Philip Girard 
and Jim Phillips, eds., Essays in the History of Cana 
Law, Volume III: Nova Scotia (Toronto: The Osgoode 
Society, 1990), pp. 80-127. See especially the section on 
“Fusion of the Courts of Law and Equity” beginning on 
p. 106, which discusses the successful effort to 


dian 


abolish the Court of Chancery. 


Gouvernement du Québec, Ministére de 
la Justice, Justice Today (Québec : |’Editeur officiel du 
Quebec, c. 1975). This report, the Quebec White Paper, 
begins with a 30-page Foreward by Jérome Choquette, 
Q.C., then Minister of Justice. Chapter II, “Reorganization 
of Quebec Courts,” includes at p. 100 of the English text, 
a diagram of the proposed overall structure of the 
Quebec judicial system that is consistent with the form 
reorganization took over a decade later. 


Law Reform Commission of Canada, 
Working Paper No. 1: The Family Court (Ottawa: Law 
Reform Commission of Canada, January 1974). The 
report's first recommendation is the creation of a unified 
family court. 


Law Reform Commission of Canada, 
Working Paper 59: Toward a Unified Criminal Court 
(Ottawa: Law Reform Commission of Canada, 1989). 
The controversial report recommending elimination 
of two levels of trial courts for criminal matters. 


Lyon, Noel, “Provincial Courts and the 
Administration of Justice,” (1979) Provincial Judges 
journal. The Queen’s law professor’s formulation of a 
reorganized court system is usually cited by Provincial 
Court judges who supported the development of a 
three-division trial court of general jurisdiction. Note 
however that Lyon advocated the retention of a central 
trial court for complex cases, closer to the Zuber Report 
recommendations a decade later than any other reform 
proposals. 


McCormick, Peter and Ian Greene, Judges 
and Judging: Inside the Canadian Judicial System 
(Toronto: James Lorimer and Co., 1990). A new and 
useful introduction to the Canadian courts. 


McDonald, David C. (Justice, Alberta 
Court of Queen’s Bench), “Comments on Proposals 
for a Single Trial Court in the Canadian Provinces,” 
remarks for delivery at Judges’ Day at the Canadian Bar 
Association Annual Meeting, London, England, Sept 
26, 1990, 10 pp. The best known and clearest summary 
statement of the arguments against a unified criminal 


COUTTt, 


Millar, Perry S. and Carl Baar, Judicial 
Administration in Canada (Montreal and Kingston: 
McGill-Queens University Press, 1981). Chapter 4 
includes a summary of court structural issues. 


Page 119 


Regina v. Askov et al., [1990] 2 S.C.R. 
1199, (1990), 59 C.C.C. (3d) 449. 


Report of the Justice Reform Committee: 
Access to Justice (British Columbia, 1988). The Hughes 
Report, a wide ranging study that included discussion of 
court structure. 


Report of the Task Force on Nova Scotia 
Court Structure (Halifax, 1991). The Task Force was 


chaired by William H. Charles. 


Royal Commission on the Donald 
Marshall, Jr., Prosecution (Halifax, 1989). The 
Commission was chaired by Chief Justice T. A. 
Hickman. 


Russell, Peter H., The Judiciary in Canada: 


The Third Branch of Government (Toronto: McGraw- 
Hill Ryerson, 1987). 


Toward Unity: Criminal Justice and 
Corrections, Report of the Canadian Committee on 
Corrections (Ottawa: Queen’s Printer, March 31, 1969). 
The Committee, chaired by Mr. Justice Roger Ouimet, 
conducted a comprehensive study of the criminal 
process; chapter 9 focuses on the criminal court. 


B. Alberta 


Alberta Board of Review, Provincial 
Courts, Report No. 2, Administration of Justice in the 
Provincial Courts of Alberta, Justice W. J. C. Kirby, 
Chair Gion5)) 


Alberta Court Calendar, January 1, 1991 to 
lune 30, 1991 (Edmonton: Attorney General of Alberta). 


This semiannual publication provides complete informa- 
tion on sittings and membership of Alberta’s courts. 


Closing Ceremony of the District Court of 
Alberta, held in the Law Courts, Edmonton, June 29, 


1979. Transcript prepared by Queen’s Bench court 
reporters. 


Decore, John N., “The District Court of 
Alberta,” Alberta Law Review 23-24 (1980). 


Morrow, W. G., “Some Legal Legends,” 
Alberta Law Review 15-22 (1980). Anecdotes about 
Alberta judges. 


Patterson, H. S., “The District Court of 
Southern Alberta,” Alberta Law Review 25-29 (1980). 


Proceedings at the Final Sittings of the 
District Court of Alberta, Judicial District of Calgary, 


June 29, 1979. Transcript prepared by Calgary court 
reporters. 


Purvis, Stuart S., “Family Courts: A Plan for 
Alberta,” 10 Canadian Bar Journal [sic] 374-88 (1967). 


Purvis, Stuart S., “Rationale for a Family 
Court,” (1971) 1 Reports of Family Law 402-12. 


Sinclair, William R. Justice, Alberta Court 
of Queen’s Bench), “Structural Reform: The Creation of 
Provincial Supreme Courts: A View from Alberta,” 31 
Criminal Law Quarterly 43-54 (1989). Focuses on rela- 
tionship between trial and appeal courts, and provides 
useful discussion of Alberta’s adaptation of the English 
practice of having trial judges sit on sentence appeal 
panels. 


Sissons, Jack, Judge of the Far North 
(Toronto: McClelland and Stewart, 1968). Reminisences 
of the first justice of the Supreme Court of the North- 
west Territories, including discussion of his tenure as 
a District Court judge in Lethbridge, Alberta. 


Smith, S. Bruce Justice of Appeal, 
Alberta), “The Superior Courts of Alberta,” Alberta Law 
Review 8-14 (1980). A historical review of the judges 
who served on the Trial and Appellate Divisions of the 
Supreme Court of Alberta, the predecessor courts of the 
merged trial court and separate appeal court. 


Spevakow, R. B. Judge, Provincial Court 
of Alberta), “Small Claims for Alberta: Some 
Recommendations,” 17 Alberta Law Review 244-60 
(1979). 


Task Force on the Criminal Justice System 
and Its Impact on the Indian and Metis People of 
Alberta, Justice on Trial (Edmonton, March 1991). The 
three-volume report of the seven-member task force 
chaired by Justice R. A. Cawsey of the Alberta Court 
of Queen’s Bench. Volume One is the main report, 
Volume Two is a 43-page summary. 


Page 120 


C. Manitoba 


Carr, Robert, A Report on the State of 
Family Law in Manitoba: Recommendations for Change 


(Winnipeg, May 1982). A comprehensive report on 
family law prepared for Manitoba Attorney General 
Roland Penner. Chapter VII was on “Jurisdiction of the 
Courts” and concluded by recommending a unified fam- 
ily court. 


Conner, Arnold J. Judge, Manitoba 
Provincial Judges Court [Criminal Division]), “Images of 
the Court,” Provincial Judges Journal (1979). A criticism 
of the quality of adjudication in his court, following 
consultation with users of the court. 


Family Law Services Outside of Winnipeg: 
Report of the Committee (May 1988). Fourteen-page 
report of the committee chaired by Marvin Bruce, 
Assistant Deputy Minister of Court Services. 


Hewak, Chief Justice B., “Annual Report 
of the Chief Justice of the Court of Queen’s Bench of 
Manitoba, Year Ending December 31, 1986,” 18 
Headnotes and Footnotes no. 2 (Feb. 1987), 10-13. 


Hewak, Chief Justice B., “Annual Report 
of the Chief Justice of the Court of Queen’s Bench of 
Manitoba, Year Ending December 31, 1987,” 19 


Headnotes and Footnotes no. 5 (May 1988), 3-7. 


Hewak, Chief Justice B., “Annual Report 
of the Chief Justice of the Court of Queen’s Bench of 
Manitoba, Year Ending December 31, 1989,” 22 
Headnotes and Footnotes no. 6 (June 1990), 14-17. 


“In Brief: Courts Merge in Manitoba,” 


Provincial Judges Journal 15-16 (1985). 


Manitoba Law Reform Commission, 
Report on the Independence of Provincial Judges 
(Report #72, June 28, 1989). An excellent current 
survey of issues surrounding appointment, 
remuneration, discipline, evaluation and immunity. 


Manitoba Law Reform Commission, 


Report on the Structure of the Courts, Part |: 


Amalgamation of the Court of Queen's Bench and the 


County Courts of Manitoba (1982). The report immedi- 


ately preceded merger in that province. 


Report of the Aboriginal Justice Inquiry of 
Manitoba (Winnipeg, Sept. 1991). The two-volume 
report of the inquiry headed by Justice Hamilton and 
Judge Sinclair included a recommendation for a single 
trial court for the entire province, the Trial Court of 
Alberta. [Released too late for integration of its recom- 
mendations into the text of this study.] 


Stubbs, Roy St. George, “Mr. Justice 
Dysart,” 32 Canadian Bar Review 161-78 (Feb. 1954). 
A review of the career of a man who spent 26 years on 
the Manitoba Court of Queen’s Bench. 


Ursel, E. Jane, “Family Violence Court 
Research Project Statistics Submitted to Winnipeg 
Service Providers, May 1991.” Provides initial evaluation 
data on the pilot family violence court operating within 
the Provincial Court in Winnipeg. Professor Ursel of 
the University of Manitoba Department of Sociology 
directed the evaluation. 


D. New Brunswick 


A Report Relating to the Reorganization of 


the Courts of New Brunswick and Recommendations 
Concerning a Proposed Merger of Courts, May 17, 1978. 
The report of a three-member committee chaired by 
Horace A. Hanson, Q.C. 


Bladon, Geoffrey L., “‘Neither Out Far, 
Nor In Deep’: A Comment,” (1988) 37 University of 
New Brunswick Law Journal 111-15. Response to 
Cromwell's presentation criticizing Ontario’s Zuber 
Report. Includes discussion of problems in creating a 
“people’s court” with simplified procedures for an 


increasingly wide range of civil cases. 


McEvoy v. Attorney General of New 
Brunswick and Attorney General of Canada [1983] 1 
S.C.R. 704, 148 D.L.R. (3d) 25, 4 C.C.C. (3d) 289 
(Supreme Court of Canada), reversing Reference Re 
Establishment of a Unified Criminal Court of New 
Brunswick (1981), 62 C.C.C. (2d) 1605 (New Brunswick 
Court of Appeal). 


Stanley, Della M. M., Louis Robichaud: A 
Decade of Power (Halifax: Nimbus Publishing, 1984). 
Chapter XII, “Equal Opportunity,” cites judicial retorm 
in the context of Robichaud’s program of the 1960's 


(pp. 154-55). 


Page 121 


“The Organizational Structure of the 
Department of Justice in Relation to the Office of 
Attorney-General in New Brunswick,” (1988) 37 
University of New Brunswick Law Journal 198-[219]. 
Edited text of a 1987 submission to a New Brunswick 
legislative committee by the provincial Attorney 
General; drafted by Mary E. Hatherly of the UNB Law 
Faculty. Focuses on departmental organization, not 
court structure, and includes a useful current survey 
of how government departments administer justice 


functions. 


E. Ontario 


Baar, Carl, “The Zuber Report: The Decline 
and Fall of Court Reform in Ontario,” (1988) 8 Windsor 
Yearbook of Access to Justice 105-49. A general 
overview of the Zuber Report. The structural reform 
proposals are placed in a comparative context at 
pp. 121-31, and alternative proposals are made at pp. 
131-39 in light of the response to Zuber. 


Court Reform Task Force, Ontario Ministry 
of the Attorney General, “Court Reform: Phase II — 
Unified Criminal Court and Appeal Court Reform — 

A Discussion Paper,” June 1990. Part I presents the 
Ontario Government's case for a unified criminal court. 
Part If deals in part with how summary conviction 
appeals might be dealt with once there is a unified 
criminal court. 


Kinnear, Helen (County Court Judge for 
Haldimand [Ont.]), “The County Judge in Ontario,” 32 
Canadian Bar Review 21-43, 127-60 VJjan.-Feb. 1954). 


Ontario Law Reform Commission, Report 
on Administration of Ontario Courts, 3 vols. (1973). In 
Part I, Chap. 3 dealt with the proposal to merge the 
High Court and County Court, rejecting it over one dis- 
sent, and Chap. 13 is on restructuring of the family 
courts. Part If, Chap. 1, deals with the Provincial Court 
(Criminal Division). Part III, Chap. 12, is on small 
claims courts. 


Ontario Ministry of the Attorney General, 
White Paper on Courts Administration (Oct. 1976). The 
28-page report was the first to set forth an administrative 
structure responsible to a provincial council of judges. 


Royal Commission Inquiry into Civil Rights 


(Toronto, 1968). The famous report of Justice James C. 
McRuer. Volume II focuses on the Provincial Court. 


Scott, Ian, “The Concept of a Single 
Court,” paper presented to Civil Litigation Seminar, 
Mont Ste. Marie, Quebec, Nov. 1989. A comprehensive 
statement by Scott as Attorney General of Ontario, 
spelling out the principles underlying his government's 
court reform initiatives. See especially pp. 73-81, 
“The Challenges of Phase H.” 


Silk, Eric H., Q.C. (Assistant Deputy 
Attorney General of Ontario), Report to Hon. A. Kelso 
Roberts, ©.C., M.P.P., Attorney General of Ontario, of 
Certain Studies of the Jurisdiction of County and District 
Courts and Related Matters (mimeographed, 144 pp., 
1961). This substantial but long-forgotten report—it is 
never mentioned by Zuber—was apparently stimulated 
by a January 9, 1961, opening of court address by John 
J. Robinette, then Treasurer of the Law Society of Upper 
Canada, calling for an increase in County Court jurisdic- 
tion as a way of reducing the workload of the High 
Court of Justice. Silk recommended an increase in civil 
jurisdiction from $4,000. to $10,000., along with a 
system of “interchange” so that judges could be shifted 
from county to county as workload required. 


Zuber, The Honourable T. G., Report of 
the Ontario Courts Inquiry, 1987. Includes a compre- 
hensive history of Ontario court structure and a detailed 
outline of Justice Zuber’s controversial model for the 
provincial court system, a four-level court system featur- 
ing two courts of appeal and two trial courts. 


Il. UNITED STATES SOURCES 


A. General 


Alschuler, Albert W., “Mediation with a 
Mugger: The Shortage of Adjudicative Services and the 
Need for a Two-Tier Trial System in Civil Cases,” 99 
Harvard Law Review 1808-59 (June 1986). Argues not 
for a two-level court structure but a two-step procedural 
sequence informed by West German civil procedure. 


American Bar Association, Standards 
Relating to Court Organization (Chicago: ABA, 1990). 
Replaces 1974 standards. 


Baar, Carl, “Inter-Court Relations in 
Comparative Perspective: Toward an Ecology of Trial 


Courts,” 12 Justice System Journal 19-35 (Spr. 1987). 


Baar, Carl, Separate but Subservient: Court 
Budgeting in the American States (Lexington, Mass.: 
D.C. Heath, 1975). 


Pagest22 


Baar. Carl, “The Scope and Limits of Court 


Reform,” 5 Justice System Journal 274-90 (Spring 1980). 


Baar, Carl and Thomas Henderson, 
“Alternative Models for Organization of State Court 
Systems,” 10 Policy Studies Journal 756-67 (June 1982); 
reprinted in Philip L. Dubois, ed., The Analysis of 
Judicial Reform (Lexington, Mass.: D.C. Heath, 1982). 


Berkson, Larry, “Unified Court Systems: 
A Ranking of the States,” 3 Justice System Journal 264 
(1978). 


Berkson, Larry C. and Susan Carbon, 
Court Unification: History, Politics and Implementation 
(Washington, D.C.: National Institute of Law 
Enforcement and Criminal Justice, 1978). 


Conference of State Court Administrators, 
State Court Organization 1987 (Williamsburg, Va.: 
National Center for State Courts, 1988). A comprehen- 
sive compendium of information on how state court 
systems are organized in the United States. Includes 
court structure charts and numbers of judges in each 
state. 


Flango, Victor E. and David B. Rottman, 
“Measuring Trial Court Consolidation,” unpublished 
paper (Williamsburg, Va.: National Center for State 
Courts, April 1991). Updates Berkson’s rankings on 
the dimension of trial court consolidation (what we 
have termed unification). 


Gallas, Geoff, “The Conventional Wisdom 
of State Court Administration: A Critical Assessment and 
an Alternative Approach,” 2 Justice System Journal 
35-55 (Spring 1976). 


Goerdt, John, Examining Court Delay 
(Williamsburg, Va.: National Center for State Courts, 
1989). 


Henderson, Thomas A. et al., The 
Significance of Judicial Structure: The Effect of 
Unification on Trial Court Operations (Washington, 
D.C.: U.S. Department of Justice, National Institute of 
Justice, March 1984). The 187-page final report of the 
first effort to evaluate court unification in the United 
States on a multi-state basis. Note that “unification” 
refers not only to trial court unification (termed consoli- 


dation in the report), but also to centralization of 
administrative services. 


Page | 


Henderson, Thomas A., Cornelius Kerwin 
and Hildy Saizow, Structuring Justice: The Implications 
of Court Unification Reforms (Washington, D.C.: U.S. 
Department of Justice, National Institute of Justice, 
March 1984). A 104-page “Policy Summary” based 
upon the findings of the larger study of court structure 
in five state court systems. 


Kerwin, Cornelius M., Thomas A. 
Henderson and Carl Baar, “Adjudicatory Processes and 
the Organization of Trial Courts,” 70 Judicature 99-106 
(Aug./Sept. 1986). Distinguishes between procedural, 
decisional and diagnostic adjudication as the three 
different ways in which courts deal with their cases. 


Lawson, Harry O. “State Court System 
Unification,” 31 The American University Law Review 
27201982). 


Mahoney, Barry, Changing Times in Trial 
Courts (Williamsburg, Va.: National Center for State 
Courts, 1988). 


Merry, Sally Engle, Getting Justice and 
Getting Even: Legal Consciousness among Working- 
Class Americans (Chicago: University of Chicago Press, 
1990). 


Provine, Doris Marie, Judging Credentials: 


Nonlawyer Judges and the Politics of Professionalism 


(Chicago: University of Chicago Press, 1986). 


Ruhnka, John C. and Steven Weller, Small 
Claims Courts: A National Examination (Williamsburg, 
Va.: National Center for State Courts, 1978). 


Saari, David J., “Modern Court 
Management: Trends in Court Organization Concepts — 


1976,” 2 Justice System Journal 19-33 (Spring 1970). 


State Court Administrative Systems: 
Perspectives and Relationships (Denver: Institute for 


Court Management, Jan. 1975). 


23 


State Court Caseload Statistics: Annual 
Report 1989 (Williamsburg, Va.: National Center 
for State Courts, Feb. 1991). A joint effort of the 
Conference of State Court Administrators, the State 
Justice Institute, and the National Center. For present 
purposes, Part IV (pp. 167-223) is especially important 
because it includes state court structure charts for 1989, 
updating the 1987 charts. This is the Center’s most sub- 
stantial effort to develop comparative caseload statistics 
that are valid across diverse American jurisdictions. A 
brief Guidebook was published to accompany the 
report. 


Survey of Judicial Salaries (Williamsburg, 
Virginia: National Center for State Courts, Jan. 1991). 
Published twice annually, this survey is useful not only 
as a continual update of salaries, but also as a directory 
of the variety and titles of all trial and appeal judges in 
the U.S. and its possessions. 


B. Federal Courts 


Lawrence Baum, “Specializing the Federal 
Courts: Neutral Reforms or Efforts to Shape Judicial 
Policy?” 74 Judicature 217-24 (Dec.-Jan. 1991). A 
provocative analysis of U.S. legislative efforts to create 
specialized courts. Baum contends that the policy goals 
of government and private interests have been more 
important in the process than the “neutral virtues” of 
gaining expert judges. 


Brookings Task Force on Civil Justice 
Reform, Justice for All: Reducing Costs and Dela 

in Civil Litigation (Washington, D.C.: Brookings 
Institution, 1989). The main focus of this study is not 
structure but issues related to caseflow management. 
However, the report has had substantial impact when it 
became the basis for the so-called Biden Bill passed by 
the U.S. Congress, mandating federal court action to 
reduce the elapsed time in civil cases. 


Flango, Victor Eugene, “Attorneys’ 
Perspectives on Choice of Forum in Diversity Cases,” 
draft project report (Williamsburg, Va.: National Center 
for State Courts, July 10, 1991), 


Flango, Victor Eugene and Craig 
Boersema, “Are Federal Diversity Cases More 
Burdensome than State Cases?” 14 State Court Journal 
4-14 (Summer 1990), 


Flango, Victor E. and Craig Boersema, 
“Changes in Federal Diversity Jurisdiction: Effects on 


State Court Caseloads,” 15 University of Dayton Law 
Review 405-55 (1990). 


Heydebrand, Wolf and Carroll Seron, 
Rationalizing Justice: The Political Economy of the 
Federal District Courts (Albany, N.Y.: State University 
of New York Press, 1990). Two sociologists with exten- 
sive research experience in the federal courts have 
written a comprehensive study of the organizational 
development of the federal courts. A typology of six 
models of justice — traditional, professional, bureaucrat- 
ic, technocratic, market and democratic — is used to 
examine federal court reforms over the past century. 


Archibald King, “The Proposed Abolition 
of U. S. Commissioners,” 37 Journal of the American 
Judicature Society 116-19 (Dec. 1953). A response to 


Lederle (below). 


Arthur F. Lederle, “Abolish Unnecessary 
Court Appendages to Improve the Administration of 
Justice,” 36 Journal of the American Judicature Society 
102-05 (Dec. 1952). The author, then Chief Judge of 
the United States District Court for the Eastern District 
of Michigan (the Detroit federal trial court), argued for 
the abolition of the United States Commissioner system. 
Commissioners were subordinate judicial officers; 
Lederle called them “the police court appendage of the 
Federal Court.” Commissioners were abolished in the 
late 1960's — only to be replaced by more prestigious 
U.S. Magistrates, recently renamed Magistrate Judges. 


Ostrom, Brian J. and Geoff Gallas, “Case 
Space: Do Workload Considerations Support a Shift of 
Cases from Federal to State Court Systems?” 14 State 
Court Journal 15-22 (Summer 1990). 


Posner, Richard A., The Federal Courts: 
Crisis and Reform (Cambridge, Mass.: Harvard 
University Press, 1985). The prominent judge of the 
U.S. Court of Appeals for the Seventh Circuit examines 
the growth of federal court caseloads and proposes a 
more limited role for the federal courts. 


Page 124 


Report of the Federal Courts Study 


Committee, April 2, 1990 [no publisher indicated]. 

The report of a “blue-ribbon panel . . . authorized by 
the Congress and appointed by the Chief Justice of the 
United States.” A major study of a variety of issues, this 
199-page volume covers Parts I and II of the report: an 
overview, and a summary of recommendations that cov- 
ers ten chapters. Part III in a separate volume contains 
detailed analyses of selected issues. 


C. Illinois 


Administrative Office of the Illinois Courts, 


1987 Annual Report to the Supreme Court of Illinois. A 
250-page report (roughly 60% consists of tables of 
quantitative data) comparable to earlier reports. 


Annual Report, Nineteenth Judicial Circuit, 
7, Illinois, 198 


Lake County 


(Waukegan, 52 pp.). 


Boyle, John S. (Chief Judge, Cook County 
Circuit Court), “Judicial Aspects of Trial Court Admin- 
istration: The Quest for Effective Justice,” 36 Brooklyn 
Law Review 342-58. 


Eisendrath, Margaret M., “The Judicial 
Article and the Family Court,” 43 Chicago Bar Record 
440-44 (1962). 


Hershey, Harry B. (Chief Justice, Illinois 
Supreme Court), “The Proposed Judicial Article,” 44 
Chicago Bar Record 247-50 (1962). 


Lockwood, Brocton (with Harlan H. 
Mendenhall), Operation Greylord: Brocton Lockwood's 
Story (Carbondale, IIl.: Southern Illinois University Press, 
1989). Lockwood describes his involvement in 
undercover work to obtain evidence of corruption in 
the Cook County (Chicago) Circuit Court’s Traffic 
Division. At the time, he was an Associate Circuit Court 
Judge in a small downstate Illinois county who served 
as a visiting judge in Chicago. By the time of the 
book’s publication, five years after “Operation 
Greylord,” 15 judges had been convicted of federal 
crimes. 


Marshall, James K., “Judicial Reform and 
the Master in Chancery—1962,” 44 Chicago Bar Record 
23-26 (1962). 


“New Judicial Article Proposed to 
Modernize Illinois Court System,” 36 Journal of the 
American Judicature Society 106-09 (Dec. 1952). 


Nordberg, John A., “Farewell to Illinois 
J.P..s — A Lesson from History,” 44 Chicago Bar Record 
409-78 (1963). 


Pusateri, Lawrence X., “The Need to 
Complete Court Reform in Illinois,” 48 Chicago Bar 
Record 108-15 (1967). 


Robinson, Cyril D., “A Small Claims 
Division for Chicago’s New Circuit Court,” 44 Chicago 
Bar Record 420-33 (1963). 


Rolewick, David F., A Short History of 
the Ilinois Judicial Systems (Springfield and Chicago: 
Administrative Office of the Illinois Courts, 1976 [first 
printing, 1968]). A useful 47-page introduction. 


Trends and Issues 90: Criminal and 
Juvenile Justice in Illinois (Chicago: Illinois Criminal 
Justice Information Authority, 1990). Includes a 55-page 
chapter on the courts, with current data and a 

special section on court financing. 


D. Minnesota 


Baez, Gail S. “Jury Trials in Juvenile 
Courts: A Prosecutor’s Perspective,” 50 Hennepin 
Lawyer 16-17 (Jan.-Feb. 1981). 


Briol, Mark J. and Gregory L. Wilmes, 
“An Update on Arbitration and Mediation in Hennepin 
County,” 56 Hennepin Lawyer 6-7, 20-23 (May-June 
1987). 


Court Consolidation Study Commission, 
Final Report, prepared by Janet Marshall (St. Paul: 
Judicial Planning Committee, Feb. 1984), 19 pp. 
typewritten. 


Dosal, Francis E., “Court Annexed, 
Mandatory, Nonbinding Arbitration of Civil Cases — A 
National Survey of Existing Programs,” 53 Hennepin 
Lawyer 16-18 (May-June 1954). 


Finch. Frederick E., “Court Reform — 
Solution or Problem?” 46 Hennepin Lawyer 9-11, 29 
(Sept.-Oct. 1977). 


Page 125 


Knutson, Oscar R. (Chief Justice, Supreme 
Court of Minnesota), “State-Federal Relations in 
Minnesota,” 50 Federal Rules Decisions 429-36 (1971). 
From the Proceedings of the Judicial Conference of the 
Eighth Judicial Circuit of the United States, August 26- 
28, 1970: 


Levy, Roberta K., “Inside View,” 52 
Hennepin Lawyer 3, 24 (Sept.-Oct. 1982). 


Minnesota Courts: Expediting Justice 1 
The annual report of the state judicial system. 


Minnesota Supreme Court Task Force for 
Gender Fairness in the Courts, Final Report, 15 William 
Mitchell Law Review 825-948 (1989). The 120-page 
report and an additional 74 pages of appendices pro- 
vides an excellent example of the wide range of topics 
covered by the gender bias task forces that have been 
appointed by state judicial branches in the U.S. The 
report covers substantive law matters in family law, 
domestic violence and criminal and civil justice, as 
well as a fascinating chapter on the “courtroom envi- 
ronment” that deals with the treatment of women 
lawyers, judges, witnesses and litigants, and the sexual 
harassment of court employees. 


Pirsig, Maynard E., “The Proposed 
Amendment of the Judiciary Article of the Minnesota 
Constitution,” 40 Minnesota Law Review 815-41 (1956). 


Stuart, John M. and Philip D. Bush, “It’s 
Time for Jury Trials in Juvenile Court,” 50 Hennepin 
Lawyer 8-10 (March-Apr. 1981). 


Tennessen, Robert J. (State Senator), 
“Court Reform 1977,” 46 Hennepin Lawyer 6-8 
(Sept.-Oct. 1977). 


E. South Dakota 


Benchmark 1989: Annual Report of The 
South Dakota Unified Judicial System (Pierre: Office of 
the South Dakota State Court Administrator, Jan. 1990). 
Comparable volumes published throughout the 1980’s. 


Court Study Commission, Report to the 
1963 South Dakota Legislature. 
Ericsson, L. F., “The President’s Page,” 


South Dakota Bar Journal 3 (March 1973), 


Geary, T. C., Justices of the Peace and 


Police Magistrates in South Dakota: Report of a Survey 
(March 1971). An 82-page report prepared by a 


University of South Dakota Professor of Government 
and submitted to the State Planning and Advisory 
Commission on Crime. 


Goehring, Keith, “The South Dakota 
Judicial System: Past and Present,” 28 South Dakota Law 
Review 88-121 (Winter 1982). 


Hall, Philo (Presiding Judge, Fifth Judicial 
Circuit Court), “The Unified Judicial System in South 
Dakota: A Fifth Year Report,” 25 South Dakota Law 
Review 1-13 (Winter 1980). 


Kuban, Gerald B., The Implementation 
of the South Dakota Unified Judicial System (Chicago: 
Public Administration Service, Dec. 1974). A 386-page 
consultants’ study that focuses on the personnel and 
financial management framework necessary for the tran- 
sition from local to state administration of the courts. 


Staff Background Memorandum: Court 
Reform in South Dakota (Pierre: State Legislative 
Research Council, May 28, 1904). 


F. Other United States Jurisdictions 


Courts in Transition: The Report of the 
Commission on the Future of Viriginia’s Judicial Sys 
(Richmond, Va., 1989). 


District of Columbia Courts, Annual 
Report 1990 (Washingon, D.C., 1991). A comprehensive 
annual report with caseload data, available for the past 
20 years of the unified D.C. Superior Court. 


Report of the Task Force on Court 
Organization and Administration (Phoenix, Arizona: 


Commission on the Courts, April 1989). The Task 
Force was appointed in June 1988 by the Arizona Chief 
Justice. Chapter One of its report recommends creation 
of a unified trial court by restructuring the existing 
superior court, justice of the peace courts and municipal 
courts. 


Page 126 


Il. BRITISH SOURCES 


Civil Justice Review, Report of the Review 
Body on Civil Justice (London: HMSO, 1988, Cm 394). 
The most recent major examination of the English trial 
courts. 


Ford, Donald, Children, Courts and 
Caring: A Study of the Children and Young Persons Act 
1969 (London: Constable, 1975). Written by a longtime 
lay magistrate. See chapter 4, “How the Juvenile Court 
Works”. 


Ingman, Terence, The English Legal 
Process, 3d ed. (London: Blackstone Press, 1990). 


Chapters One and Two outline the “courts of normal 
jurisdiction” and “courts of special jurisdiction.” 


Lord Chancellor's Department Court 


Service, Annual Report 1989-90. 


Lord Chancellor’s Department, Judicial 
Statistics Annual Report 1989 (London: HMSO, July 
1990, Cm 1154). The annual statistical reports are avail- 
able through the government’s central publications 
office. 


Scott, Ian R., The Crown Court (1972). 
The first book on that court, by the University of 
Birmingham law professor who is England’s foremost 
expert on court administration. 


IV. AUSTRALIAN AND NEW ZEALAND 
SOURCES 


Crawford, James, Australian Courts of Law 
(Melbourne: Oxford University Press, 1982). A useful 
survey of both the general jurisdiction courts and courts 


of “specialist jurisdiction.” 


Family Court of Australia, Report of the 
Working Party on the Review of the Family Court 
(Sydney, N.S.W.: Sept. 1990). A 482-page review of the 
first 15 years of Australia’s nationwide unified family 


court. Includes a wide range of structural and 
operational recommendations. 


Law Commission, Report No. 7: The 
Structure of the Courts (Wellington, New Zealand: 


March 1989). A comprehensive 289-page report that 
includes a number of references to the Ontario Courts 
Inquiry (the Zuber Report). 


V. GENERAL BACKGROUND SOURCES 


Douglas, Mary, How Institutions Think 
(London: Routledge & Kegan Paul, 1987). An anthro- 
pologist whose work in cultural analysis has also inter- 
sected with political science, she emphasizes both the 
importance of institutions and our role in shaping them. 


March, James G. and Johan P. Olsen, 
Rediscovering Institutions: The Organizational Basis of 
Politics (New York: Free Press, 1989). The authors, an 
American and a Norwegian, are among the foremost 
students of political institutions. This book provides a 
theoretical framework for institutional reform that may 
be suggestive for the courts as well. Olsen is best 
known for his “garbage can” theory of organizational 
change, which argues that most reform packages lump 
together a wide variety of proposals that are not always 
consistent with one another. 


Nonet, Philippe and Philip Selznick, Law 
and Society in Transition: Toward Responsive Law 


(New York: Harper Colophon Books, 1978). 


Racz, Attila, Courts and Tribunals 
(Budapest: Akademiai Kiado, 1980), While couched in 
Marxist terminology as a history of the development of 
bourgeois courts, Racz’s study is the best comparative 
analysis available on the unification and differentiation 
of courts. Included as examples of the differentiation of 
Western courts are proliferating administrative tribunals. 


Unger, Roberto M., Law in Modern Society 
(New York: Free Press, 1976). 


White, Graham, “Big Is Different from 
Little: On Taking Size Seriously in the Analysis of 
Canadian Governmental Institutions,” 33 Canadian 
Public Administration 526-50 (Winter 1990). Focuses on 
provincial legislatures and cabinets, but develops argu- 
ments about the implications of both relative and abso- 
lute size that are worth using to evaluate the possibility 
of differences in impact of court structural reforms 


Page 127 


w= Hire News 


/ 1) (Ene ne 
“a> *ea serie. @ ewe 


=——w Vee” ous ate a | : 
ee ee eee ek | < os 
LIP agers tre oe AER pe Wee s 


> fo Sy 6 (O60 ae ere eee Gave wea 
i eke ! a ie Cie maGiens Apes: <a 


J ay a. nar <= 7s a> é 
Teg ty ina mai 
tt. ee | |e 
Ct an mer cir wit’ Ff it + 7 


atussar ~~ et) ~*Ga oe ea ome 
bape @ a6 » Syheen }. ’ evita 

EE ne Bd tt s q — vidieina 
t+ th wii Gin eax) 
(16ers. - “* Pe oD Ga Ss 


fe 
ditt «lite, eo hbnwengel ee 
an eee 
4 — > w | iG Ul 7 ery we ape ie o§ 
a aT : re rit “: A opie ein opie es 


hiord). EAE Spee @ an 175 qn’ : 
Se ale we h-ar une 
ee |e io - ee ee 
oe = A be 
a@p" uel 6, a quater? 
ipe® M-- ~6> et Sen . 
HA) Pom et grainy |G ab wo out - 


en ae 
2 
oe 


ete) 148 is o = _ \_- 
: wy (i 
ws 5 4 
: > ~) OR 
— ' 
- ‘mo * r => 2 
; 7 7 - 


ok ewe ls Ser We 
ae wa 


"a expe annie shhw a egpall yt) mse 
wi A inl ali | am, Unie he 


: ; Sr 1 
‘ 7h _ 7 | : | 
> “gp wv? a : ola a * 

“eye abeitiet _ = 


Mar? 


| 7 


Rota MOS, 


ermine, 2 —— p tas ARR fot 
me Sore fas : ee : ™ 
faite at = mare : alien 


